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"Such was the common-law English vestry, and its close resem- 
blance both in function and method of procedure to the New England 
town-meeting is obvious. . . . 

" Towards the close of the sixteenth century and during the early 
years of the seventeenth, the vestry underwent a singular fate ; for 
while on the one hand, and in the Established Church, it was as a civic 
and political force systematically suppressed or made to perish from 
disvse,^ on the other hand, among the non-conformist and Puritan 
elements it developed, until, ceasing any longer to be known as the 
vestry, it became the church itself, — or, as it was subsequently called, 
the congregational society. And it was in this transmuted form that 
the vestry came to Massachusetts, leaving its name behind, but bring- 
ing with it its forms and its officers, — its notices and its public meet- 
ings, its constables, its way-men and its tithing-men.^ 

"The Massachusetts congregational society, thus developed out of 
the vestry, under its new conditions and in process of time itself 
developed in the most obvious way into government by town-meeting. 
The society was a unit in itself, — at once a religious fold, a debating 
society, and a social club. Democratic to the last degree, it had, besides 
its articles of faith, its prudential machinery, its rules controlling the 
admission of members, and its forms of procedure. In other words, it 
was a theological commonwealth, from which, if not subjected to ou^ 
side interference, the evolution in due time of a political republic might 
have been predicted with certainty. Such, then, was the line of devel- 
opment, or rather the course of evolution, — the vestry, the congrega- 
tional society, the New England town-meeting ; and this, as already 
pointed out, can be distinctly traced through the common nomenclature 
of officers, as well as through the records of the particular town." 

Having completed this paper, I sent copies of it to our asso- 
ciates, Messrs. Goodell and Chamberlain, as I knew they had 
given much study to the subject, and I was anxious to have 
my conclusions subjected to their criticism. These copies 
were in due course of time returned to me by both gentlemen 
with long and friendly letters, for which, though they satis- 
fied me completely that my theories would not bear examina- 
tion, I felt greatly obliged. After reading their letters it was 
obvious to me that I had, by no means for the first time, fallen 
into the error of generalizing from insufficient data, and that 
whether Messrs. Goodell and Chamberlain were or were not 

1 May's Constitutional History, chap. xv. 

^ Channing's Town and County Government ; Adams's Tithing-men and 
Norman Constables. 



right in their own conclusions, it was necessary for me to go 
over the ground again in a wholly different way. 

The method of investigation I then adopted is sufficiently 
set forth in the paper I now submit ; and I make this prelimi- 
nary statement merely to express the obligation in this matter 
I feel myself under to our two associates. The conclusions 
reached, such as they are, are my own ; but, as will readily be 
seen, they are much more nearly in accord with those here- 
tofore expressed by Messrs. Goodell and Chamberlain, and by 
them incorporated in the Proceedings of the Society,^ than 
with the views of investigators of another school. 

I will merely further add, that, following the precedent set 
by Mr. Deane, — a most excellent precedent it seems to me, 
set by one than whom no higher authority can be appealed to 
in this room, — following, I say, the precedent set by Mr. 
Charles Deane in his discussion with the late Professor Parker 
in 1869,2 I ijave sent copies of the paper I am about to submit 
to M-essrs. Chamberlain and Goodell, as well as to our libra- 
rian. Dr. Green, and to Professor Channing, — who also have 
given much attention to this subject, — and have asked those 
gentlemen to come here to-day and freely express their opin- 
ions both on the methods I have pursued and the results I 
have reached. What we want, of course, is a statement of 
historical conclusions which will stand criticism of the severest 
description. It is easy to invent theories and to advocate par- 
ticular views of this or any other disputed problem ; but the 
truth of the matter can only be reached after every conceiv- 
able theory has been advanced and subjected to the test of 
investigation. 

I now submit the following paper on — 

The Genesis of the Massachusetts Town, and the Development of 

Town-meeting Government, 

There has for some years been a noticeable tendency among 
antiquarians and students of history, to find in the usages and 
customs of New England town life traces and remnants of 
forgotten communal systems peculiar to earlier stages of civil 
and political development. By those composing one section 

1 2 Proceedings, vol. v. pp. 265-280, 320-331. 

2 Proceedings, 1869-1870, p. 188. 



of this school, — a school the thought and conclusions of 
which are the indisputable result of deep research, — an an- 
cient and honorable lineage has been devised for town insti- 
tutions, — a lineage running back through Anglo-Saxon to 
Germanic sources, and the primitive tribal and communal ar- 
rangements described by Tacitus. The town has thus been 
derived by direct descent from the " tun," while the folk-mote 
is found to have been the origin of the town-meeting. A 
noticeable example of this treatment is that striking passage in 
his "Historj' of the English People," where the late John Rich- 
ard Green points out the geographical birthplace and very 
cradle of both town and folk-mote, on the shores of the North 
Sea and the Baltic ; just as some explorer, acting as a guide, 
might point out to wondering tourists a tiny lakelet, the source 
of some mighty river.^ 

The New England town-meeting was, and still is, the polit- 
ical expression of the town ; and probably there is no single 
American institution which, since De Tocqueville made it 
famous half a century ago, has excited so much and such 
wide-spread interest and admiration. In dealing with it 
statesmen, philosophers, historians, and orators have seemed 
to vie in words of commendation. The town-meeting has, 
in fact, been the one feature in American politj^ which no one 
has as yet seen jBt to criticise adversely. Naturally, there- 
fore, what may be called the genesis of the town-meeting 
has proved a peculiarly interesting matter of investigation 
to those in America composing the school of students just 
referred to.^ 

My attention has recently been drawn to this subject in the 
course of a careful study of the records of an individual Massa- 
chusetts town, while preparing a volume now passing through 
the press. However it might be with other towns in New 

1 Green's History of the English People, vol. i. p. 13. 

2 See the following papers in the Johns Hopkins University Studies : Free- 
man's Introduction to American Institutional History ; Herbert B. Adams's The 
Germanic Origin of New England Towns ; Saxon Tithing-Men in America ; 
Norman Constables in America ; Channing's Town and County Government 
in the English Colonies of North America ; Andrews's The River Towns ot 
Connecticut. Also, Johnston's Connecticut; Hosraer's Samuel Adams; and 
the papers of Messrs. Chamberlain and Goodell in 2 Proceedings, vol. v. pp. 
265-280, 320-331, on '* The New Historical School and the Origin of Towns in 
Massachusetts." 



England, I found absolutely nothing in the case of this town 
(Braintree) to support the theories referred to. While un- 
doubtedly, as Mr. Freeman has observed in another connec- 
tion, the institutions of every one of the older Massachusetts 
towns "are part of the general institutions of the English 
people, as those again are part of the general institutions of the 
Teutonic race, and tliose are again part of the general institu- 
tions of the whole Aryan family " ; yet, while a general re- 
semblance, however striking, is in itself no evidence of 
descent, it is easy to give altogether too great weight to simili- 
tudes and analogies. In approaching an investigation of this 
sort, therefore, it is well to bear in mind a remark of Sir 
Henry Maine in his first lecture on Village Communities, that 
it is '^the characteristic error of the direct observer of un- 
familiar social or juridical phenomena, to compare them too 
hastily with familiar phenomena apparently of the same 
kind " ; and Sir Henry further adds that " the greatest cau- 
tion must be observed in all speculations on the inferences 
derivable from parallel usages." 

But while the Braintree records afforded no support to re- 
mote genetic theories, the examination of them soon made it 
apparent that, for reasons presently to be stated, Braintree 
was not one of the towns in the history of which the subject 
could be advantageously studied. It was equally clear that it 
could be studied only in the original records of some properly 
selected towns ; for the indications all were that the advo- 
cates of remote descent had fallen into the not uncommon 
error of looking too far afield for that which was in fact close 
at hand. Accordingly, in order to secure a sufficiently wide 
basis for generalization, I examined the original records, church 
as well as town, of Hingham, Weymouth, Dorchester, Ded- 
ham, and Cambridge, as well as those of Boston. All of the 
towns named, organized prior to 1636, are among the original 
Massachusetts towns"; and the evidence on the subject of the 
genesis of the town and town-meeting government, to be de- 
rived from their records, it is the object of this paper to set 
forth in detail. 

The evidence thus obtained is to my mind conclusive, that 
both town and town-meeting government, as seen in New Eng- 
land, are sprung from a simple English germ, fructifying in 
New England soil] they are, in fact, autochthonous, — the 
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natural product of a foreign seed developing under new cir- 
cumstances and conditions, religious, social, material and 
political, local and general. Indeed, so far from there being 
any evidence in the records of these towns that the Massa- 
chusetts town and town-meeting government were derived 
from ancient Saxon and Germanic sources, — the " tun " and 
the " folk-mote," — it seems clear that the town was merely 
a convenient though somewhat vague designation of adjacent 
territory for proprietary, religious, political, and military pur- 
poses, while the town-meeting, as a form of municipal govern- 
ment, came into existence gradually during the first twenty 
years of the settlement, and through a process of evolution, 
or rather of reproduction, as simple as it was natural. 

To show clearly the evidence on which these conclusions 
are reached, it will be necessary to quote freely from the ori- 
ginal records of the towns I have named ; and those of Dor- 
chester will be taken first, for the reason that, besides being 
one of the oldest of the Massachusetts towns, its records, both' 
church and town, are complete and peculiarly full and instruc- 
tive ; indeed it may fairly be questioned whether there is 
any Massachusetts towh in the history of which the gradual 
development of New England town government can be more 
advantageously studied than in that of Dorchester.^ 

On the first written page of the Dorchester records [5] 
those connected with the settlement are referred to as " the 
planters in Dorchester," and on the succeeding page a certain 
agreement is recorded as having been made " by the whole 
consent and vote of the Plantation." The settlement of Dor- 
chester Neck, now South Boston, is reckoned from Sunday, 
June ^, 1630 ; but the town records do not begin until 1633, 
and the following agreement is entered under date of the 
8th of October of that year, as " made by the whole consent 
and vote of the plantation " : — 

"Imprimus it is ordered that for the general good and well or- 
dering of the affairs of the plantation there shall be every Monday be- 
fore the Court by eight of the Clock in the morning, and presently 
upon the beating of the drum, a general meeting of the inhabitants of 

^ The first book of Dorchester Town Records, covering the period from 1632 
to 1653, is printed with the Fourth Report (Document 9 — 1880) of the Boston 
Record Commissioners. The early church records were printed separately by 
the Society in 1891.' 
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the plantation at the meeting house, there to settle (and set down) such 
orders as may tend to the general good as aforesaid ; and every man to 
be bound thereby without gainsaying or resistance. It is also agreed 
that there shall be twelve men selected out of the Company that may 
or the greatest part of them meet as aforesaid to determine as afore- 
said, yet so as it is desired that the most of the plantation will keep the 
meeting constantly and all that are there although none of the twelve 
shall have a free voice as any of the twelve and that the greater vote 
both of the twelve and the other shall be of force and efficacy as afore- 
said. And it is likewise ordered that all things concluded as aforesaid 
shall stand in force and be obeyed until the next monthly meeting and 
afterwards if it be not contradicted and otherwise ordered upon the 
said monthly meeting by the greatest part of those that are present as 
aforesaid." 

Several things are noticeable in this order, and among others 
the use of the words " inhabitants of the plantation," — a 
form of expression frequently found in the records from which 
quotations will be made. The word " inhabitants " now has 
a popular and accepted sense, signifying all those living or 
dwelling in a given territory ; in the seventeenth century it 
had a wholly different and well understood legal meaning 
much more limited in character, — in the language of Coke, 
^' forasmuch as he manures lands by that he is resident " ; in 
other words, the common law was well settled that a man was 
an " inhabitant " of a place, whether he had his house there or 
somewhere else, when he had land in occupation in that place 
and was interested in the management and well being thereof ; 
and otherwise he was not an '' inhabitant." ^ 

It is next to be observed that in the method of managing 
common business affairs provided in this order there is noth- 
ing suggestive of the vestry or the quarter session, or any 
other local governing board known in English political or con- 
stitutional history. It is the commercial enterprise which \ 
comes into prominence. The " planters " representing the 
ownership of the '' plantation " meet and agree upon cer- 
tain rules and a method of doing business ; and in so doing 
they follow closely the system outlined in the charter of the 
colony. The planters, being in this case the body of inhab- 
itants, are the General Court of the plantation, or town ; and 
they in this General Court, subsequently called a town-meet- 

1 Toulmin Smith's The Parish, p. 473 ; Channing's Town and County Govern- 
ment, p. 12. 
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ing, choose certain of their number to act as a species of ex- 
ecutive committee, exactly as the General Court of the colony 
elected the Board of Assistants. The planters occupied the 
position of the body of stockholders in a modern business 
corporation, while the "twelve men selected" were the board 
of directors. 

Neither in all this was there anything novel or calculated 
to excite surprise. It was the usual method of business pro- 
cedure then in vogue in such cases, and that in accordance 
with which the charter of the colony was itself framed ; and 
the appointment of committees of a general body to give 
special attention to matters of common concern is not only 
an expedient which would naturally suggest itself, and in- 
deed force its way into practice, but it has been referred to ^s 
" one of the most ancient as well as one of the most striking 
and practical of the characteristics of English institutions," 
and it might be added of civilized human institutions ; for 
while Toulmin Smith uses the language just quoted in connec- 
tion with the English vestry,^ Sir Henry Maine, speaking of 
those parts of India in which the village-community is most 
perfect, and in which there are the clearest signs of an origi- 
nal proprietary equality, says that authoritj' is there lodged in 
the Village Council, which is always viewed as a representa- 
tive body, and not as a body possessing inherent authority .^ 
The Village Council of the East, bearing a name, whatever its 
real number, which recalled its '* ancient constitution of Five 
persons," was analogous to the selectmen of the New England 
town ; and both were ordinary and obvious organizations which 
naturally evolved themselves out of the business needs of any 
community those composing which undertook to manage their 
own affairs.^ 

1 The Parish, p. 227. 

2 Village Communities, Lecture IV. 

8 The late liichard Frothingham is authority for the statement (Proceedings 
of the American Antiquarian Society, October, 1870, p. 33) that the following from 
the Charlestown records is the earliest entry ever made in any Massachusetts 
town-book indicating the formation of a board of selectmen : — 

'* An order made by the inhabitants of Charlestowne at a full meeting for the govern- 
ment of the Town by Selectmen. 

" In consideration of the great trouble and chearg of the inhabitants of Charlestowne 
by reason of the frequent meeting of the townsmen in generall and that by reason of man}' 
men meeting things were not so easely brought into a joynt issue. It is therefore agreed 
by the sayde townesmen joyntly that these eleven men whose names are written on the 
other syde, (with the advice of Pastor and Teacher desired in any case of conscience,) 
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In the case of Dorchester the simple form of government 
provided through the vote of Oct. 8, 1633, seems to have suf- 
ficed until October, 1636, at which time took place the well- 
known secession and departure to Connecticut of a portion, 
if not a majority, of the Dorchester church.^ 

shall entreat of all such business as shall conscerne the Townsmen, the choice of officers 
excepted, and what the}' or the greater part of them shall conclude of the rest of the towne 
willingly to submit unto as their owne propper act, and these 11 to continue in this em- 
ployment for one yeare next ensuing the date hereof being dated thus: 10th of February, 
1634 (1635)." 

^ It has always been a question whether the church, as an organization, then 
moved to Windsor, and has since been established there, or whether the move- 
ment was of a portion of the church members acting individually. The subject 
is very fully discussed in the preliminary matter to the published volume of Dor- 
chester Church Records. Meanwhile certain investigators belonging to what, 
for the lack of a better descriptive term, must be called the Connecticut his- 
torical school, have of late thought they detected deep political significance in 
this schism, — a popular dissatisfaction at the union of church-membership with 
political rights, — and a protest against undue magisterial authority. (Johnston's 
Connecticut, pp. 18, 21, 59, 61, 75 ; Walker's Thomas Hooker, pp. 88, 1 19, 120 ; 
Twicheirs John Winthrop, pp. 114, 144; Andrews's The Kiver Towns of Connecti- 
cut, Johns Hopkins University Studies, vol. vii. pp. 27, 28.) This theory, which 
seems to rest mainly on an unsupported statement of Hubbard, has been made the 
basis of as large an historical structure certainly as it can well bear. Unquestion- 
ably, at a later day Hooker was a pronounced advocate of a democratic form of gov- 
ernment, while Winthrop felt no faith in it ; yet there is nothing on the face of the 
records up to the time of the Connecticut schism of 1636 to warrant a belief that 
the movement out of Massachusetts was anything more than the natural swarm- 
ing of a portion of the settlers from the original hive to a region which seemed, 
and actually was, more inviting. Under then existing circumstances their going 
was naturally objected to by the rest of the colony. 

De Tocqueville says that in New England *' the impulsion of political activity 
was given in the townships ; and it may almost be said that each of them origi- 
nally formed an independent nation. . . . It is important to remember that they 
have not been invested with privileges, but that they have, on the contrary, for- 
feited a portion of their independence to the State." (Democracy in America, 
ed. 1889, vol. i. p. 61 ; but see the criticisms of Mr. Goodell in 2 Proceedings, 
vol. V. p. 382.) So far as the Massachusetts system of towns is concerned, this 
proposition does not accord with well-established historical facts ; and if the view 
taken in this paper of the connection between the charter of the Massachusetts 
Bay Colony and the Massachusetts towns is correct, it explains in a perfectly nat- 
ural way the fact, so enlarged upon by Professor Johnston, that, while the towns 
in Massachusetts developed out of the colony, in Connecticut the process was re- 
versed, and the colony resulted from a confederation of the towns, in the way 
stated by De Tocqueville. The charter of 1629 was the germ in both cases ; but 
in Connecticut the transplanted growths naturally reproduced the necessary 
larger organization which in process of transplantation had been left behind. 
To the outside observer the whole proceeding seems simple, and the results pro- 
duced identical as well as natural ; but in regard to them and their historical 
significance equally careful investigators have reached diametrically opposite 
conclusions. See Johnston's Connecticut, pp. 61, 75, 135; Andrews's The River 
Towns of Connecticut, pp. 29, 122 ; also the criticism of Mr. Chamberlain in 
2 Proceedings, vol. v. pp. 269-278. 



12 

After the departure of those who moved to Connecticut, 
the residue of the planters left in Dorchester, with such new- 
comers as settled there, reorganized the church and continued 
the former system of political government. A vote or order 
was passed continuing the monthly meetings of those '' chosen 
for the ordering of the affairs of the plantation," and further 
providing that eight of their number should constitute a quo- 
rum with power to " act and order anything in the Plantation 
according to the scope of former orders to that effect." 

A few months later (Jan. 16, 1636), the following additional 
order was passed : — 

" It is ordered that ten men shall be chosen to order all the affairs of 
the plantation on this manner. They shall continue a monthly meeting 
during their time that they are chosen, which shall be six months after 
election. At which meetings they shall consult of and act what may be 
for the good of the Plantation, and after they have made such acts, and 
that by the major part of as many of them as are present which should 
be seven at least, they shall upon the next Lecture Day after Lecture 
read them to the Company of free men who are to be warned at present 
to stay. And then all acts and conclusions as shall not be contradicted 
by the major part of the free men present, shall stand for orders and 
bind the plantation and every inhabitant thereof." 

This was followed on the 18th of October, 1642, by another 
order in these words : — 

" June 3, 1642, there were chosen seven men whose names are here 
under written : to order the affairs of the plantation and to have power 
according to the former order as was given to the seven men then 
being : 

"October 18, 1642. Whereas it hath been observed divers times, in 
our general town meeting, that some confusion and disorder hath hap- 
pened in the agitation of our public matters and plantation affairs, by 
reason that men have used their liberty to propound their matters to the 
plantation without any fore knowledge of the seven men, and their mat- 
ters have been so followed that divers things have been spoken of and 
few matters have been issued by reason that new matters have been 
upstarted while a former hath been in hearing and so much time spent 
and little work done, and moreover the spirits of some men troubled and 
offended by reason that their matters could not be heard, it is therefore 
ordered by the seven men that all matters and (questions which any man 
hath to be agitated and petitions to be answered by the plantation shall 
first be brought to the seven men or to some two or more of them, and 
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by them considered and orderly presented to the plantation who shall 
follow the business, together with the plantation, without any interrup- 
tion, by any matters inserted, to the conclusion and determination 
thereof." 

This arrangement seems to have been in force three years, 
at the end of which time the records for the 24th of December, 
1645, and for the 27th of January following, contain the fol- 
lowing remarkable entries, nearly the whole of which I have 
transcribed in full, as they practically amount to a written con- 
stitution, or framework of town government, and are accord- 
ingly one of the earliest efforts in that direction. As such 
they are interesting in themselves, besides indicating clearly 
the way in which the New England town-meeting was then 
developing upon original lines, following no precedents set in 
the old country. 

"December 24, 1645. We the present inhabitants of Dorchester, 
being provoked and excited hereunto by the godly and religious request 
of some among us that have laid to heart the disorders that too often fall 
out among us and not the least nor seldomest in our town meetings, and 
the slighting of the orders for the orderly carrying on of our prudential 
business and affairs in the town of Dorchester aforesaid as also being 
heartily sorry for and ashamed of the premises and desiring to manifest 
the same for the time to come and also according to the charge that lies 
upon us in many respects to provide for peace and the flourishing in 
our own times and in our children's, have thought good upon mature 
and deliberate consideration to compose these few lines Following as a 
platform or an abridgment of such orders which by the blessing of God 
both we and our select men from year to year will endeavor to walk 
in to the honour of God and Jesus Christ whose name we profess. 
Amen. 

" First of all we do bind ourselves that upon the first second day of 
the tenth month yearly about 9 or 10 of the clock we will come together 
warning being given upon some lecture day (or other meeting before) 
which shall be the charge of the selectmen for the time being to see it 
done, for these uses following, viz : to elect seven or so many of our 
most grave moderate and prudent brethren as shall then be thought 
meet for the managing of the prudential affairs of the town for that 
year. 2. and also all other officers as may be useful for the carrying 
on of the town affairs, viz : Bailiff, supervisors. Raters, c&c : and that 
all our elections be by papers and nott propounded by their predeces- 
sors : 3. that day to be a day of liberty for orderly agitation for the Re- 
dressing of any grievance that may be discovered. 4. or for the adding 
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or detracting to or from these Rules or anything concerning the whole 
Town Liberty and Power. 

" Secondly, we do give [to the seven men] upon Confidence of their 
careful and prudential improvement Full power and liberty of ordering 
all our prudential aftairs within the Town of Dorchester, with these 
limitations and cautions : First that they shall not meddle with the giv- 
ing or disposing of any of the Town land without the consent and good 
will of the Town first obtained : 

" 2 neither shall they take upon them to alter any parcel of land 
from the present improvement without the consent of proprietors (or 
the proprietors shall do it themselves by the major vote being fairly 
proceeded in, in two or three peaceable agitations before the seven men. 

" Nevertheless : we do give them all accustomed liberty concerning 
common Lands in Fence also our town lots that they shall have power 
to enjoin the several proprietors to make and Repair such Fence as is 
due unto them by proportion and upon default therein to charge such 
penalty upon them as they see meet. Item that they order the Ringing 
and yoking of Hogs : the keeping of our Cows in the pen stinting the 
Cow walk barring the woods in season and that they carefully provide 
for the safety of our Commons in the wood and Timber, 

" Thirdly we do Require that the seven men shall faithfully and pru- 
dently oversee all the business of the Town or between party and party 
that are committed to them and carefully and peaceably issue them 
seasonably as also that they shall take care of all inferior officers that 
they discharge their places Faithfully and take accounts from them, and 
thereof to make faithful and punctual Record in their Town book ; that 
so satisfaction may be given in any Doubt upon Demand as also that 
all Delinquencies and mistakes in Rates taxed upon the Town by the 
general Court or otherwise may be Discovered and Condiguly dealt 
with ; as also that the seven men for the time being do tenderly and 
prudently provide against all such abuses [which] hitherto have been 
grievous and justly offensive unto many. 

• . • • . . • 

" Fourthly we require that our seven men shall be careful to meet 
eight times in the year viz the second Monday of every month in the 
year except the second, fifth, sixth and eighth at some place which shall 
be certainly known unto all the Town and there to be Resident from 
nine o'clock in the fore noon unto three o'clock in the afternoon : that 
so all such as have any complaints or Requests to make or any informa- 
tion to give or anything whatsoever to do with them may Certainly find 
all or five of them at the least upon pain of 5s for the first default and 
also [of] displacement if good account be not Rendered upon demand, 
and further that they readily receive all complaints, Requests or infor- 
mations as shall be [presented] and speedily and seasonably apply them- 
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selves to their best prudence and ability to issue all such business in a 
fair peaceable and quiet manner, and thereof to make a fair and plain 
Record in the Town book that in case any prove Contentious and will 
not be satisfied there may be a Testimony for the Wronged party and 
we allow them 12d apiece for their dinners at the ordinary or else- 
where upon the Towne charge : also we do give them power to charge 
the Town with such sum or sums of money from time to time as they 
shall have need of for the prudent and orderly managing of such things 
as fall out in their times provided that one Bate be not above 20^' and 
that they make faithful collection and also disbursement thereof to be 
Recorded before another Rate be made and we require that all their 
orders about Town business be reasonably drawn up in writing and 
published upon some meeting and also fixed upon some observable place 
that so the offenders may have no excuse or pretence. 

• •••••• 

" Sixthly for our seven mens encouragement we the freemen of Dor- 
chester do agree that it shall not be Lawful for any of Dorchester 
whosoever to slight either the persons or orders of the seven men for 
the time being but that all their orders for prudential order shall stand 
Ratified from the liberty afore given and whosoever shall offend in the 
premises we will Require it of him as some beside such penalty as his 
offence shall deserve. 

'^Seventhly we the freemen of Dorchester do unto the premises assent 
and agree and heartily and Truly by the help of God will endeavor 
the inviolable observation of the same and for the confirmation of the 
premises according to our usual manner we have solemnly given our 
vote and also chosen and entreated our brother John Wiswall this 24th 
of the 10th month 1645 to Record the same to be a Rule for ourselves 
and successors except God shall put into our or their hearts some more 
profitable and prudent way and we do further profess that we intend 
no neglect or contempt of the general Court or the wholesome Laws 
from thence established. 

• •••••• 

"January 27th, 1645. 

" An order for the ordering of our Town Meetings. 

" Forasmuch as the intemperate Clashings in our Town meetings as 
also the unorderly departings of sundry before other brethren and 
Neighbors, and the undigested and impertinent motives by divers di- 
vulged have been not only grievous but Justly offensive unto divers as 
also great occasion of mispence of precious time and an hindrance that 
good orders and other business have not so succeeded as otherwise prob- 
ably they might have done the premises being taken into Consideration 
it hath pleased the freemen and brethren of Dorchester to commend the 
Care of the Redress unto the seven men for the time being. These 
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are therefore to declare unto all our loving Brethren and Neighbors 
of Dorchester that according to the care Commended unto us and by 
the authority conferred on us it is ordered first that Whensoever the 
seven men shall have occasion of the assemblage of the Town or free- 
men and thereof shall give due notice and Cognizance unto them. And 
we account this to be due notice viz : that if it be on a lecture day that 
so many as are present shall take it for notice or if it be by sending 
a special messenger from house to house that if notice be left at the 
house with wife or child above the age of twelve years the husband or 
father not being within or not at home if he come home before the day 
appointed and not repair to the seven men or some of them to give in 
his Excuse or appear upon the day of meeting so many as shall have 
such notice and Cognizance and attend not nor give in some valuable 
Excuse unto the seven men shall forfeit six pence for the first offence. 

*' Secondly when the Company is assembled as aforesaid it is ordered 
that all men shall attend unto what is propounded by the seven men and 
thereunto afford their best help as shall be required in due order avoid- 
ing all Janglings by two or three in several companies as also to speak 
unorderly or unseasonably which nevertheless is this to be construed 
that we intend not the least infringement of any brother or neighbor's 
liberty or any way to suppress the abilities of any nor to quench the 
smoking flax but that all in due time and order may Communicate and 
contribute such help as they may have opportunity to do : but only that 
Confusion may be avoided and business more orderly dispatched, for 
the ends before mentioned we the seven men have appointed one of us 
to be our moderator to propound and also to order our meetings : And 
that all the assembly shall address and direct their speech unto him and 
shall be attentive unto the business of the assembly. 

"Thirdly that no motions be divulged or propounded but such as the 
seven men shall have seasonable knowledge of and they to propound 
the same which is thus to be understood that in case the seven men 
shall refuse to propound any man's motion the party shall after some 
Competent times of patience and forbearance have liberty to propound 
his own cause for hearing at some meeting provided all disturbance and 
confusion be avoided. 

" Fourthly that no man shall depart the assembly without giving due 
notice unto the moderator and declaring such occasion as shall be ap- 
proved by the seven men upon pain of twelve pence for the first offence." 

In the case of Dorchester it is unnecessary to follow the in- 
quiry further. The genesis of the town-meeting there can be 
traced in the foregoing extracts from the town records, and is 
found to spring from the charter of the colony, and to follow 
in all respects its analogies. As a form of government it was 
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developed step by step to meet the secular needs of the 
community as the}'^ made themselves felt. The plantation or 
town was a commercial company, the partners in which by 
degrees were developed into a political community. 

The Dedham records, though less specific in detail than 
those of Dorchester, are equally complete and to the point.^ 
The General Court made an order, on Sept. 3, 1635, " that 
there shal be a plantation setled, aboute two myles above 
the falls of Charles Ry ver " ; and on the 8th of Septem- 
ber, 1636, it was " Ordered, that the plantation to bee set- 
tled above the falls of Charles Ryver ... is to bee Deddam, 
to enjoy all that land on the southerly and easterly side of 
Charles Ryver not formerly graunted to any towne, or particu- 
lar persons, and also to have five miles square on the other 
side of the ryver." The petition in compliance with which 
this order was made bore the signatures of twenty-two per- 
sons, who were termed proprietoi-s ; and these proprietors, 
before their petition was acted upon by the General Court, 
entered into an elaborate civil covenant. No church had then 
been gathered, and the association was in its nature purely 
commercial. The records are complete. At the first meeting 
of the proprietors, — the General Court of the town, — eigh- 
teen persons were present, all of whose names were recorded ; 
and thereafter regular weekly meetings were held, of which a 
full and careful record was kept. From time to time the 
original proprietors admitted additional proprietors on pre- 
scribed conditions, until, on the 20th of February, 1637, forty- 
three persons were present at a meeting. Not until the 8th of 
November, 1638, more than two years after the civil incorpor- 
ation, was a church gathered. The regular weekly meetings 
of proprietors continued to be held until the 17th of May, 
1639, when a vote was passed in which it was recited among 
other things that, whereas it had been found that the proprie- 
tors, in holding these meetings, " have wasted much time to noe 
small damage and business thereby nothing furthered," it was 
determined to make choice of seven men to manage the affairs 
of the plantation. Thereafter the meetings of the proprietors 
were strictly like the original meetings of the General Court 

1 The Dedham town records have not been printed. The records of the ori- 
ginal church were printed under a vote of the town in 1888, being edited by Don 
Gleason Hill. 

3 
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of the colony, or like the meetings of the stockholders of an 
ordinary corporation of later times. The main business of the 
meeting was tlie election of a smaller board to have charge of 
town affairs, and to those composing that board the proprie- 
tors delegated full powers. Not until the second day of Jan- 
uary, 1643, or four years afterwards, did the general meeting 
of proprietors transact any business other than the election of 
the persons to take charge of town affairs, who might prop- 
erly be considered the executive committee of the proprietors. 
After January, 1643, the annual sessions of the proprietors 
became practically town-meetings in the proper and subse- 
quent acceptance of the term. 
{ It would thus appear that in Dedham the civil organization 
distinctly preceded the church organization, and was never 
subordinated to it, or in secular matters in any perceptible de- 
gree influenced by it. The line of development of the plan- 
tation or town was that marked out in the original charter of 
the colony. The proprietors were the General Court. The 
seven men chosen annually to have charge of town affairs 
constituted a board with functions similar to those of the 
early boards of magistrates of the colony, and, subsequently, 
with functions equivalent to those of both magistrates and 
deputies ; but, in the case of Dedham, as the constituency 
was not too large to meet in one body, exactly that course was 
pursued which it was originally designed in the charter should 
be pursued in the case of the colony itself, but which the in- 
crease in the numbers of the freemen, and their scattered resi- 
dence, made impossible, — that is the whole body of proprietors 
or inhabitants met periodically in an assembly, or general 
court, to dispose of the business of the corporation which was 
of common concernment. Under these circumstances, by a 
natural process for which no abstruse reasons need be sought, 
the legislative functions by degrees reverted to the body of 
the proprietors, or inhabitants, in their general meetings as- 
sembled, while the executive functions were concentrated in 
the hands of a committee, known as the board of selectmen. 
The evolution of the Dedham town-meeting, therefore, took 
place out of the peculiar conditions of the settlement, all the 
action taken being in accordance with and subordination to 
the precedents established in the case of the colonial charter, 
— it was the general stockholders' meeting of a commercial 
association. 
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At the September session of the General Court of 1635 the 
following order was passed : '* The name of Barecove is 
changed, and hereafter to be called Hingham." The Hingham 
church was gathered on the 18th of the same month.^ 

Certain leaves at the beginning of the town records are 
lost, and the first volume is to a large extent filled with mis- 
cellaneous matters of record, relating to allotments, transfers 
of real estate, etc., — it is in fact the book of registry of a body 
of proprietors referred to in it as '* Freemen," "Townsmen," 
and '* Inhabitants." The earliest entries are of the 18th of 
September, 1635, and relate to allotments,^ varying from one 
to thirty acres in extent, made by " joynt consent of the free- 
men," or " by a joynt consent and general vote of the Free- 
men." The scope and meaning of the term ''freemen" in 
this case is to a degree explained in the following vote or 
order, also of 18th September, 1635 : — 

" It is agreed upon that everie man that is admyted to be Townes 
man, and have lots graunted them shall beare charges both to Church 
and Commonwealth proportionate to their abilities, and in case that 
they sell their lots, they shall first tender them to the Towne, and in 
case that the Towne shall refuse to give what it shall be worth, or find 
a Chapman to bye it, then it shall be lawful for them to sell it always 
provided it be a honest man that shall be [)lassed into the sayd Lot or 
Lots." 

At first all action was taken at meetings of the freemen, or 
proprietors, which meetings were held on notice, or "lawful 
M^arning" ; and the penalty for non-attendance, or " for the not 
staying with the assembly, being there assembled," was " one 
peck of Indian come." This, the General Court form of 
government, seems to have sufficed and been continued until 
1637, and the orders and regulations made were termed ''Court' 
orders." On the 23d of March, 1687, the following vote was 
passed by the assembly of freemen: — 

^ The Hingham town records have been copied, but never printed ; those of 
the earlier church were retained in tlie family of the first pastor, Peter Hohart, 
and never went into the possession of the parish. Subsequently they came into 
the hands of Hon. Solomon Lincoln, whose descendants gave access to them for 
the preparation of this paper. 

2 On the fly-leaf of the original church records is the following entry : 
" September 18th, 1735. We find upon the Town Recjrds that this Day 100 
years agoe the Town of Hingliam was setled, their House Lotts drawn and that 
the Rev*d Mr. Peter Hobart was here and drew a Lott with the ^9." 
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*' These nine men hereafter mentioned, being Freemen of the Town 
be chosen and deputed by the whole body of Freemen to agitate and 
determyne concerning any general business within the Town, except it 
be the making of any rate, unless they be newly chosen in a legal way, 
or receiving in of any person to be an inhabitant into the Town." 

Votes of a similar character were passed subsequently, that 
of Jan. 8, 1648, further restricting the power of those thus 
chosen by adding the clause, " but these men are prohibited 
giving lands, making of rates, and stinting the commons.'* 

In December, 1648, the term " general Town meeting " is 
used, and in January following the regular record of such 
meetings begins, and the term "selectmen" first appears. 
Jan. 1, 1652, *• It is ordered . . . that the selectmen and Con- 
stables shall be chosen from year to year by papei*s." In 
the case of Hingham, also, the gradual development of the 
town-meeting, and town-meeting government through a board 
of selectmen, out of a body of proprietors, in strict accord- 
ance with the precedents established under the charter of 
the colony, is apparent and obvious. The court of propri- 
etors was the body of stockholders in the enterprise or 
company ; the selectmen were the board of directors, or ex- 
ecutive committee. The church, and the church officials and 
members, as such, exercised no control over corporate busi- 
ness. Mr. Hobart's record contains no references to pruden- 
tial affairs. 

Weymouth ranks next to Plymouth in the order of settle- 
ment of Massachusetts towns. Originall}'^ Wessaguscus or 
Wessagusset, it was made a town at the same time as Hing- 
ham (Sept. 3, 1635), when the General Court ordered that "the 
name of Wessaguscus is also changed, and hereafter to be 
called Waymouthe."^ 

The incorporation of Weymouth as a town was peculiar in 
that the previous settlement of Wessagusset, dating from Sep- 
tember, 1623,^ was composed of what were known as " Old 
Planters,"^ who, coming to New England with Capt. Robert 
Gorges, had established themselves without any color of legal 
right within the limits afterwards assigned in the charter of 

1 The Weymouth town records have been copied, but never printed. The 
earlier church records have been lost. Nash's Sketch of Weymouth, p. 8. 

'^ 2 Proceedings, vol. vii. p. 25. 

8 Proceedings, vol. xvi. pp. 194-206 ; Memorial History of Boston, vol. i. 
chap. 3; Young's Chronicles of Massachusetts Bay, pp. 144-149. 
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1629 to the colony of Massachusetts Bay. They were there- 
fore interlopers, possessed merely of what has since been 
vulgarly known as "squatter rights." The case of the Wes- 
sagusset settlers was unquestionably covered by the instruc- 
tions to Endicott of April 17, 1629, guaranteeing " the old 
planters " incorporation into the colony, and full enjoyment of 
the land they had in occupancy.^ On the 8th of July, 1635, by 
the General Court, ''there is leave graiinted to 21 familyes to 
sitt down at Wessaguscus &c " ; this was two months before 
the incorporation of the town. In 1635-36 bounds were es- 
tablished, and in 1636 the first allotment of lands of which 
there is any record remaining was made at a meeting of the 
freemen.2 Presumably the rights of the original settlers to 
the land held by them in occupancy were then recognized, as 
John Bursley, one of the original Gorges settlers, was a dep- 
uty from the town in the General Court of 1636. 

The formal record of Weymouth does not begin until "'De- 
cember, 1641, although there are a very few items, evidently 
of an earlier date, which are undoubtedly transcribed from 
other sources by a later hand, and a mass of property records 
which are undated, but which, from external and internal 
evidence, should appear a year or two later." 

Unlike Dedham, therefore, Weymouth was not settled as a 
plantation by a definite body of proprietors, nor did the town 
organize itself as a business company. On the matter of or- 
ganization the Weymouth records of the earlier years are 
vague. In 1643 reference is made in them to " the towns- 
men," six in all and evidently the men chosen, as in Hingham, 
to order the town's affairs ; and during the same year certain 
regulations relating to the " right of common " and " common 
pasture " were made " by the generall consent of the Towne." 

The only light thrown on the Weymouth method of pro- 
cedure during the first eleven years of corporate life is 
contained in the following vote prepared by the townsmen, 
or selectmen, under date of April 6, 1646, and subsequently 
approved, and ordered to " stand good " by " the whole 
Towne " : — 

" Whereas we find by sad experience the great inconvenience that 
many times it comes to pass by the permitting of strangers to come 

^ Young's Chronicles of Massachusetts Bay, p. 145. 
2 Nash's Sketch of Weymouth, pp. 26, 280. 



22 

into the plantation pretending only to sojourne for a season, but after- 
wards they have continued awhile account themselves inhabitants with 
us, and so challeng to themselves all such priveledges and immuuitys as 
others doe enjoy who notwithstanding are of little use to advance the 
public good, but rather, many times are troublesome and prove a bur- 
den to the plantation, the premises considered, together with the 
straightness of the place, the number of the people, and the smallness 
of the trade we yet have amongst us, we the townsmen whose names are 
subscribed, for the prevention of this and the like inconvenencyes, have 
thought good to present to consideration the insuing order to be voted 
by the whole Towne to stand in force as long as they in wisdom shall 
see just cause. 

" First that no inhabitant within this plantation shall presume to 
take into his house as an inmate, or servant, any person or persons, un- 
less he shall give sufficient bonds, to defray the plantation of what dam- 
age may ensue thereuppon, or be as covenant servant, and that for one 
year at the least without leave first had or obtayned from the whole 
Towne at some of their public meetings, under the penalty of 5 shil- 
lings a week as long as hee shall continue in the breach of this order, to 
be levied by the constable or other officer, and delivered to the towns- 
men for the time beeing, to be improved for the use and benefit of the 
towne. Also it is further agreed upon by and with the consent of the 
whole town, that no person or persons within this plantation shall lett 
or sell any house, or land, to any person or persons that is not an in- 
habitant amongst us, untill he hath first made a tender of it to the 
Towne, at a trayning or some lecture day or other public meeting." 

It will be observed that the town is here spoken of as " the 
plantation,*' and jealous reference is made to the " priveledges 
and iramunitys " of the 'inhabitants," who were in the custom 
of transacting business of general concernment " at a trayning 
or some lecture day or other public meeting.'' 

On the 26th of November, 1651, at ''a meeting of the 
Towne," eight *' Townsmen" were chosen, and "invested with 
power for the carrying on of the Towns affayers for the en- 
suing year" ; and at the same time the following votes defin- 
ing the powers and duties of the '* selectmen " were passed 
and afterwards continued in force by reference for over thirty 
years : — 

"The power that the Towne of Waymouth committeth into the 
hands of the Selectmen for this present year insuing 1651. First — 
Wt-e give them power to make such orders as may be for the preserva- 
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tion of our intrests in lands, and corne, and Grane, and Wood, and 
Timber, that none may be transported out of the Towns Commons. 

Secondly — They shall have power to see that all orders made by 
the General Court shalbe observed, and also all such orders that are or 
shalbe made which the'Towne shall not repeale at their meetinge in 
the first month. 

Thirdly — It shalbe lawful! for them to take course that dry cattle 
be bearded in the woods except calves and Yearlings and that they 
provide Bulls both for the Cowes and dry Cattle. 

Fourthly — They may issue out all such Rates as the Towns occa- 
sions shall require and see that they be gathred, that a due account may 
be given of them. 

Fifthly — They may satisfy all graunts provided they satisfy them in 
due order, and not within two miles of the Meeting-house. 

Sixthly — Wee willingly grant they shall have their Dynners uppon 
the Towns charge when they meete about the Towns affayres. 

Voted by the whole Towne 26th of 9th mo'th [November] 1651." 

One other entry only from the Weymouth records seems to 
have any bearing on the matter now under consideration ; but 
this entry brings out clearly the distinction observed between 
the church and town organizations, — the selectmen and the 
deacons. 

**The 24th of the 10th mo'th [Dec] 1657. 

"At a meeting of the 20 men who were desired and impowered by 
the Towne to take care about Mr. Thacher's mayutenance that it may 
be payde both in time and kind according to our engagement, it was 
ordered by them that Mr. Thacher*s Rates should be made by the 
Selectmen from time to time by the first of the first month and the first 
of the second month yearly and that the sayd Selectmen shall see that 
it be payd in either to Mr. Thacher or the Deacons by the 12th of the 
2d month and the 12th of the 8th month and in case any shall neglect 
or refuse to doe his duty herein to put forth their power to recover the 
same according to laws here established." 

Newtowne was ordered to be called Cambridge on the 2d of 
May, 1638, but there is no record of the first official recog- 
nition of Newe Towne as a distinct municipality. It was 
selected as "a fit place for a fortified town" in December, 
1630. 

The Cambridge records^ begin with an entry in rela- 

^ The records neither of the town nor of the original church of Cambridge 
have ever been printed. 
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tion to the enclosure, or paling, of certain lands, under 
date of March 29, 1632. Those concerned in the original 
settlement are not described as " planters " nor the town as a 
"plantation," but as '* the inhabitants of the New Town"; 
and among the inhabitants were included all who owned 
" house and land in the town." -In 1664 a memorial was ad- 
dressed to the General Court signed by nearl}^ all " the inhab- 
itants and householders of the towne " to which the names of 
a number of others were appended " being of the traine band 
and singell men in the above sayd town." 

The space included within the original paling was divided 
among forty-two persons, and it was further agreed " that if 
any man shall desire to sell his part of impaled ground, he 
shall first tender the sale thereof to the town inhabitants in- 
terested, who shall either give him the charge he hath been 
at, or else to have liberty to sell it to whom he can." The 
house lots were laid out compactly, and land for cultivation 
was assigned within the pale and afterwards elsewhere ; the 
grazing lands were not divided, but the herds of cattle were 
daily driven out to range the common lands, and the " cow- 
common " remained undivided until a comparatively late 
period. 

The affairs and business of the town were at first managed 
through regular monthly meetings of the inhabitants held 
*' every first Monday in every month, within the meeting 
house, in the afternoon, within half an hour after the ringing 
of the bell " ; but in January, 1635, power was delegated to 
a few individuals, at first styled " Townsmen," to transact 
"the whole business of the town," and on the 3d of the 
next month the number of townsmen was definitely fixed at 
seven. 

The following regulation made the year ensuing (1635) is 
significant : — 

" Dec. 5, 1636. Ordered, That no man inhabiting or not inhabiting 
within the bounds of the town shall let or sell any house or land unto 
any, without the consent of the Townsmen then in place, unless it be 
to a member of the congregation ; and lest any one shall sustain loss 
thereby, they shall come and proffer the same unto them, upon a day 
of the monthly meeting, and at such a rate as he shall not sell or let for 
a lesser price unto any than he offereth unto them, and to leave the same 
in their hands, in liking until the next meeting day in the next month, 
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when, if they shall not take it, paying the price within some convenient 
time, or provide him a chapman, he shall then be free to sell or let the 
same unto any other, provided the Townsmen think them fit to be re- 
ceived in. • 

" Ordered, That whosoever entertains any stranger into the town, if the 
congregation desire it, he shall set the town free of them again within 
one month after warning given them, or else he shall pay 195. 8c?. unto 
the townsmen as a fine for his default, and as much for every mouth 
they shall there remain." 

It was ordered by the Court of Assistants on the 7th of Sep- 
tember, 1630, " that Triraountaine shalbe called Boston " ; but 
the Boston town recqrds do not begin until four years later, 
the first entry in them being of Sept. 1, 163*4. Owing prob- 
ably to the circumstances under which it was settled and 
the large number of original inhabitants, Boston seems from 
the first to have developed on political rather than on corpo- 
rate or commercial lines. The descriptive words *' plantation " 
and '' planters " are not used in its records ; but in place t)f 
them the words used are " the towne " and " the inhabitants 
of the towne." In the form of government the analogy of the 
charter seems to have been followed, — a board of ten men, to 
whom was entrusted the whole management of town affairs, 
being chosen '' at a general meeting upon public notice." The 
general meetings were composed of those to whom allotments 
were originally or afterwards made, and such as were for- 
mally admitted to be inhabitants ; for as early as Nov. 30, 
1635, it was agreed at a general meeting ''that no further 
allotments shalbe graunted unto any new comers, but such as 
may be likely to be received members of the congregation," 
and " that none shall sell their houses or allotments to any 
new comers, but with the consent and allowance of those that 
are appointed AUotters." This vote was in the nature of in- 
structions binding on " the 10 to manage the affaires of the 
towne/' who again in 1640 declared it " not proper to allowe 
a man an Inhabitant Without habitation" (p. 51), meaning 
thereby " an house, or land to sett an house upon." In 1646 
it was further voted "at a Generall townes meeting upon 
lawful! warninge of all the freemen" that ''all the Inhabitants 
shall have equall Right of Commonage in the towne ; those 
who are admitted by the townsmen to be inhabitants " ; those 

admitted to be inhabitants after the passing of this vote were 

4 
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to have no riglits of commonage except by hire, and those 
entitled to commonage were forbidden to sell their rights. 
Through these and the subsequent years new-comers were 
continually admitted by the townsmen, or selectmen, to be 
inhabitants or, later on, townsmen ; but frequent ordera were 
passed forbidding those inhabiting the town from entertaining 
strangers " from any other towne or Countrye as a sojourner or 
inmate with an intent to reside here," and these orders were 
more or less enforced. 

The general town-meetings of the freemen or of " all the 
Inhabitants " were held on public notice or warning from 
house to house ; and until the year 1649 these meetings con- 
fined themselves as a rule to the election of an executive com- 
mittee first referred to as '' select Townsmen," in July, 1643, 
and as '' the selectmen " in the following August ; and this 
committee or board had conferred upon it full power in all 
town business " excepting matters of Election for the Generall 
Corte." In 1649 the town-meetings assumed legislative func- 
tions, and two years later, on the 14th of January, 1653, the 
records of Boston town-meetings in the eighteenth-century 
meaning of the term definitely began. 

In the case of Boston, therefore, doubtless under the guid- 
ance of Winthrop, the town government was developed, or more 
correctly, — as was Winthrop's well-known wont,^ — developed 
itself under the influence of circumstances, in exact accordance 
with the government of the colony. The town-meeting was 
the general court of the inhabitants of the town, who here as 
in the other towns and plantations were analogous to the stock- 
holders of a corporation, and as such exercised a jealous super- 
vision over intruders and those seeking to participate in the 
common rights. This general court, or meeting, chose a com- 
mittee to attend to the business affairs of the town, who in time 
became its executive officers or magistrates, under the title of 
selectmen. 

None the less it is obvious that in the case of Boston, owing 
to the large number of those from the beginning inhabiting 

1 "Such laws would be fittest for us which would arise proie nata upon occa- 
sions, &c." To enact a code of laws " would professedly transgress the limits of 
our charter, . . . but to raise up laws by practice and custom had been no transjrres- 
sion." The gradual process through which Massachusetts* political institutit)n8, 
including town government, developed from the charter germs amid surround- 
ing conditions, is perfectly described in the foregoing language from Winthrop's 
History (vol. ii. p. 323). 
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there, the analogy of the charter was followed so closely that 
the original body, delegated " to manage the aiffaires of the 
towne,'* was clearly designed to hold a position corresponding 
to the charter court of assistants, being in size one half of that 
body. It was in fact intended to be a city council ; but, most 
fortunately, the course of events and the natural development 
of other towns forced Boston into line, and the town-meeting 
and board of selectmen were in due time evolved there as well 
as elsewhere. Representative city government, as a political 
experiment in Massachusetts, was thus deferred for one hundred 
and seventy years. 

The following conclusions may safely be drawn from the 
original records above referred to : — 

1st. The Massachusetts town government was of purely sec- 
ular origin, and had no connection with the church organiza- 
tion, except that certain members of the church were freemen 
and inhabitants of the town, and the town was under legal 
obligations to maintain the church. 

2d. The basis of the town organization was the joint interest 
of individuals, commonly termed freemen or inhabitants, but 
sometimes planters, in a tract of land referred to indijBferently 
as a town and as a plantation ; and these inhabitants were in 
the nature of stockholders in a modern corporation. As such 
they exercised a jealous oversight over the admission into the 
enterprise of new inhabitants, proprietors or stockholders. 

3d. In the original establishment of the town governments 
and their progressive development to meet the increasing re- 
quirements of a growing community the analogy of the charter 
was closely followed. The body of freemen or inhabitants 
constituted the General Court of the town, subsequently called 
the general town-meeting ; and the townsmen, later on the 
selectmen, were the board of assistants, or, as they would now 
be called, directors. 

4th. As development went on and increased diJBferentiation 
took place, the original legal lines were strictly followed. The 
secular and the religious organizations separated more and 
more as new functions were from time to time imposed on the 
former ; while the latter had already, at the very beginning, 
attiiined complete development. 

Ill other words, so far as government was concerned, the 
.first immigrants brought over with them, together with their 
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language and their political and social habits and traditions, 
/the church and the charter of 16*29. In the church the reli- 
gious organization and spiritual government can be studied ; but 
to understand the political and legal development it is neces- 
x^sary to consult the charter. Time spent in going behind that 
and delving into parallel or analogous usages and forms, whether 
contemporaneous or primitive, cannot be said to be wasted, 
for all faithful study of that character is of value ; but the 
results reached by means of it will incur great danger of 
proving fallacious unless the investigation is carried on with 
the charter and its provisions constantly in mind.^ 

What then was King Charles's charter of 1629 ? Treated 
and developed almost from the first by those to whom it was 
granted as a frame of political government, it has left its im- 
press deep on Massachusetts and American polity ; but, in 
point of fact and legal acceptation, it merely brought into 
being an English commercial organization, — in other and 
modern words, it was a seventeenth-century act of incorpora- 
tion, and, as such, in no respect peculiar. It was an incor- 
poration of a similar character to that of the East India Company 
which preceded it in 1600, and to those of the Hudson Bay 
and Bank of England companies which followed it in 1670 
and 1694. It was a trading company in which provision was 
made for the establishment and, incidentally, for the govern- 
ment, of a plantation in an uninhabited land ; and this trad- 
ing enterprise, involving a real estate speculation, resulted 
in a Commonwealth.^ Twenty-six original corporators were 

1 On this point see the language, similar to that in the text, of Mr. Goodell in 
2 Proceedings, vol. v. p. 323. 

1 The best and, upon the whole, the most comprehensive statement of what 
the founders of Massachusetts originally proposed and what subsequently, as oc- 
casion developed, they actually did, is, perhaps, that contained in Lowell's paper 
entitled " New England Two Centuries ago." (Among my Books, pp. 228-290.) In 
this paper he says, speaking of Winthrop and the charter associates : " And they 
were business men, men of facts and figures no less than of religious earnestness. 
The sum of two hundred thousand pounds had been invested in their undertaking, 
— a sum for that time truly enormous, as the result of private combination for 
a doubtful experiment. That their enterprise might succeed, they must show a 
balance on the right side of the counting-house ledger." Then, referring to the 
unanticipated outcome of this commercial undertaking in the founding of a demo- 
cratic political community, he adds : " Sober, earnest, and thoughtful men, it 
was no Utopia, no New Atlantis, no realization of a splendid dream, which they 
had at heart, but the establishment of the divine principle of Authority on the 
common interest and common consent ; the making, by a contribution from the 
free-will of all, a power which should curb and guide the free-will of each for the 
general good." 
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specified by name, and they were empowered to elect or admit 
others without limit into their number as freemen, or, in 
modern language, stockholders in the company; and careful 
provision, as was customary in such cases, was made for the 
management of the company's affairs through the election of 
a governor, as the chief executive of the seventeenth-century 
commercial company was designated, and a board of assistants, 
as the directors were called, by the body of the freemen of 
the corporation assembled at stated times in stockholders' 
meeting, termed their " Great and General Court." As re- 
spects power to make laws, ordinances, etc., for the govern- 
ment of the proposed plantation, the provisions of the 
charter were those usually allowed to corporations in 
England.! 

1 The similarity of this to other business charters granted by the English 
crown in the seventeenth century is seen in the terms and phrases common to 
them all ; and the precise language used by Mill (History of British India, vol. i. 
p. 24) in speaking of the first charter of the East India Company, which passed 
the seals Dec. 31, 1600, might be used mutatis mutandis of the Massachusetts Bay 
charter: " This charter — the origin of a power so anomalous and important as 
that which was afterwards accumulated in the hands of the East India Company 
— contained nothing which remarkably distinguished it from the other charters 
of incorporation, so commonly in that age bestowed upon trading associations. 
It constituted the adventurers a body politic and corporate by the name of * the 
Governor and Company of Merchants of London, trading to the East Indies,* 
and vested them with the usual privileges and powers.'' 

In the case of the Bank of England (1694) " the management and government 
of the corporation [is] committed to the governor and twenty-four directors . . . 
thirteen or more of the said governors and directors (of which the governor or 
deputy-governor must be always one) shall constitute a court of directors, for the 
management of the affairs of the company . . . four general courts shall be 
held in every year. . . . The majority of electors in general courts have the power 
to make and constitute by-laws and ordinances for the government of the cor- 
poration, provided that such by-laws and ordinances be not repugnant to the 
laws of the Kingdom." 

So also in the charter of the Hudson's Bay Company, granted in 1670, Prince 
Rupert and some seventeen others were created a body corporate under the name 
of " The Governor and Company of Adventurers of England trading into Hud- 
son's Bay." Those thus named were empowered to elect seven of their num- 
ber to be " called the Committee of the said Company.'* The governor and 
company ** at any public assembly, commonly called the Court General," might 
elect a deputy, etc., make laws, ordinances, etc., for the good government of their 
territory; impose penalties and punishments, provided the same were reasonable, 
and not repugnant to the laws of England. Finally, " at any court held for the 
said company, the Governor or his Deputy being one," any such persons as were 
deemed fit could be admitted into the company. The provisions of this charter 
are almost identical with those of the Massachusetts Bay charter granted forty- 
one years earlier. 

So long as the chief executive of Massachusetts bears the title of " Governor" 
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This act of commercial incorporation was almost immedi- 
ately converted into something very like a civil constitution ; 
and under its provisions, always most liberally construed and 
not infrequently ignored, colonial Massachusetts developed. 
But the one point to be emphasized here is the machinery of 
government provided in the charter, and through it established 
in Massachusetts. That machinery was in its character neither 
religious nor political, — it did not originate in either the 
church or the congregation on the one side, or the feudal sys- 
tem of state on the other ; it brought with it the traditions 
and usages of neither. The corporation was purely a com- 
mercial partnership, and its business organization was in strict 
accordance with its objects ; that organization consisted of 
a body of stockholders, called freemen, who met periodically 
in stockholders' meeting, or general court, and elected a gov- 
ernor and a board of directors, designated as assistants. Noth- 
ing could be more simple or more familiar. There seems no 
room for historical disquisition. 

The charter was then brought to America ; but even before 
it reached America there is reason to suppose that a general 
assembly of planters or proprietors summoned by formal no- 
tice — the first Massachusetts town-meeting — had been held 
at Salem, and held also under the provisions of the charter. 
There is no regular record of this meeting ; but in his " New 
English Canaan" Thomas Morton says: — 

"This man [Governor Endicott] thinking none so worthy as him- 
selfe, took upon him infinitely : and made warrants in his owne name, 
(without relation to his Majesties authority in that place,) and sum- 
moned a generall apparance at the worshipful town of Salem : there in 
open assembly was tendered certain Articles, devised between him and 
their new Pastor Master Eager, (that had renounced his old calling to 
the Ministry receaved in England, by warrant of Gods word, and taken 
a new one there, by their fantasticall way imposed, and conferred upon 
him with some speciall guifts had out of Phaos boxe.) 

" To these Articles every Planter, old and new, must signe, or be 
expelled from any manner of aboade within the Compas of the Land 

and the legislature is known as the " General Court," the origin of the state in the 
English commercial company of the seventeenth century is stamped upon it, and 
calls for no discussion. The subject is fully treated by Charles Deane in a paper 
in the Proceedings of the Massachusetts Historical Society, 1869-1870, pp. 166- 
196, and by Mr. Brooks Adams in his " Emancipation of Massachusetts/' 
pp. 9-22. 
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^^ntained within that graunt then shewed : which was so large it would 
suffice for Elbow roome for more then were in all the Land by 700000, 
^uch an army might have planted them a Colony with [iu] that cirquit 
^vhich hee challenged, and not contend for roome for their Cattell. But 
^<>r all that, hee that should refuse to subscribe, must pack. 

" The tenor of the Articles were these : That in all causes, as well 
Ecclesiastical as Political!, wee should follow the rule of Gods word. 
"This made a shew of a good intent, and all the assembly, (onely 
mine Host replyed,) did subscribe : hee would not, unlesse they would 
ad this Caution : So as nothing be done contrary or repugnant to the 
Lawes of the Kingdome of England. These words hee knew, by for- 
mer experience, were necessary, and without these the same would 
prove a very mousetrapp to catch some body by his owne consent, 
(which the rest nothing suspected,) for the construction of the words 
would be made by them of the Separation to serve their owne turnes : 
and if.. any man should, in such a case, be accused of a crime, (though 
in it selfe it were petty,) they might set it on the tenter hookes of their 
imaginary gifts, and stretch it to make it seeme cappitall ; which was the 
reason why mine Host refused to subscribe. 

" It was then agreed upon that there should be one generall trade used 
v^ithin that Patent, (as hee said,) and a generall stock: and every man 
to put in a parte : and every man, for his person, to have shares alike : 
and for their stock, according to the ratable proportion was put in : and 
this to continue for 12. moneths, and them to call an accompt." ^ 

The old planters referred to in the above extract were the 
original settlers, supposed to be some thirty or forty in num- 
ber, scattered along the shore of Massachusetts Bay from Cape 
Ann to Nantasket ; and in dealing with these men, who looked 
upon the Massachusetts Bay Company with great jealousy, and 
were disposed to feel aggrieved at its action, the commercial 
side of the enterprise came to the front.^ So, also, at the first 
Great and General Court, held in England on the 13th of 
May, 1629, and at all the meetings of assistants, the order of 
proceedings and the measures taken were purely those of the 
stockholders and board of directors of a commercial enterprise. 
The officers of the company were elected, and provision made 
for the " allotment of land to these persons as are adventurers 
in the common stock " ; regulations of trade were devised, and 
prospective profits divided among those concerned, — adven- 
turers or stockholders, and planters. 

1 New English Canaan, book iii. chap. xxi. 

2 Craddock to Endicott : Young's Chronicles of Mnssachusetts Bay, pp. 14r, 
148-150. 
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Thus, throughout, the company was commercial, and its 
machinery of government was that of an ordinary business 
corporation. It is unnecessary to recapitulate further the 
accepted and familiar facts of Massachusetts history;^ but 
coming now to the organization of the Massachusetts towns 
and the gradual development of town-government, it is clear, 
from the original records cited in this paper, that when tie 
process of growth and dijfferentiation began the usual natural 
law asserted itself, and the progeny followed the species of 
the parent.^ The colony was in its charter termed a '' planta- 
tion " ; and now the towns were subordinate plantations, and 
so called.3 Those who settled in the localities created into 
towns or townships were the planters, the proprietors, and 
the inhabitants. In other words, they were the beneficiaries 
or stockholders in an incorporated business enterprise ; and 
they acted always in strict accordance with this legal position. 
The course pursued appears in every record ; and, in essen- 
tials, it is always the same. There is a recognized body of 
settlers, and to the individuals composing that body allotments 
are made ; those receiving the allotments are the inhabitants, 
and either the inhabitants or the freemen, as a body, made up 
the court, or town- meeting; and the court, or town-meeting, 
either governed itself, as in the case of Dorchester, Dedham, 
and Cambridge during the earliest period, or delegated its 

1 The successive legislative steps through which the town system was devel- 
oped in both the Plymouth and the Massachusetts Bay colonies are set forth in 
detail in Professor's Parker's paper entitled " The Origin, Organization, and Influ- 
ence of the Towns of New England/' in the Proceedings of the Massachusetts 
Historical Society for January, 1866. In this paper Professor Parker touches only 
incidentally (pp. 19-20) on the genetic sources of the town organization, reaching 
the conclusion that " a careful examination . . . will show that [the towns] were 
not founded or modelled on precedent." 

2 " The town was not the primordial cell which developed into a State, but 
the State was the mother of her towns. Development is along the lines of 
original constitutions, and seldom or never passes over into a different geims." 
(Mellen Chamberlain in 2 Proceedings, vol. v. p. 276.) 

3 Referring to the earliest years of the settlement. Chief Justice Shaw says 
(Comm. V. lioxbury, 9 Gray, 485) : "The terms * plantation,' • town,' and 'town- 
ship ' seem to be used almost indiscriminately to indicate a cluster or body of per- 
sons inhabiting near each other; and when they became designated by name, 
certain powers were conferred upon them by. general order and laws, such as to 
manage their own prudential concerns, to elect deputies and the like, which in 
effect made them municipal corporations ; and no formal acts of incorporation 
were granted until long afterwards," — not until 1785 (Ibid. 511). On this 
subject see also Professor Parker's paper in the Proceedings for January, 1866, 
pp. 17, 18. 
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powers to a board of assistants, or townsmen, as in the case of 
Boston. Invariably the inhabitants, or stockholders, evinced the 
utmost jealousy as to the admission of new inhabitants to share 
their corporate privileges, placing rigid restrictions upon it.^ 

As the process of development went on, new political func- 
tions were imposed on the towns, just as from the beginning 
they had forced themselves on the organization of the original 
colony .2 As those functions were imposed, corresponding offi- 
cial positions were created, — constables, selectmen, tithing- 
men, way-wardens, etc. Naturally, men like Winthrop and 
the others who guided legislation bestowed on many of the 
classes of officials thus created the designations or titles fa- 
miliar in English experience, as belonging to those who had 
similar duties to perform in England. This similarity has 
since suggested derivation ; and accordingly the origin of the 
Massachusetts town has been traced to the English vestry.^ 

^ The regulations and orders restricting the coming in of new inhabitants, found 
in the early records of almost ^11 the Massachusetts towns during the colonial 
period (1630-91), open a wide field of historical investigation. While in this 
particular case they can be referred to the corporate, or stockholder, interest at 
the basis of the organization, restrictions of a similar character can be traced 
through the earlier English history ; and Bishop Stubbs says (History of England, 
chap. iii. § 24), speaking of the assembly under the Germanic mark system, ** with- 
out its consent no man may settle in the territory, build himself a house, or pur- 
chase the share of another " ; and under the provisions of the Salian law, " no 
settler is allowed to take up his dwelling in the vill, without the express per- 
mission of the community" (Ibid. § 25). 

The desire for the exclusive possession of good things is not peculiar to man ; 
and the origin of these restrictions would probably have to be looked for, not in 
the records of early human institutions, but in the animal instincts. In this con- 
nection Herbert Spencer says (Principles of Sociology, § 292) : " It is true that 
the idea of tribal ownership of territory may be compared to that of many ani- 
mals, which drive trespassers away from their lairs or habitats ; even the swans 
on each reach of the Thames resist invading swans from other reaches, and the 
public dogs in each quarter of Constantinople attack dogs from other quarters if 
they encroach. . . . Indeed, the very idea of prospective advantage which leads 
an intelligent being to take possession of or to make any useful thing, is an idea 
which leads him to resist the abstraction of it." 

Kestrictions imposed by any given community on the coming in of new in- 
habitants are, therefore, merely a manifestation of an inherent instinct, and 
traces of it would be found in all human codes from that of China to that of 
Massachusetts. 

2 It is unnecessary for the purposes of this paper to quote, or even to refer in 
detail to, the series of acts of the General Court conferring and regulating town 
bounds and powers. See the paper of Professor Parker already referred to (supra, 
p. 201, note 1), and the elaborate note by the reporter, Horace Gray, to the case 
of Commonwealth v. Roxbury (9 Gray, 460). 

^ The marked analogy between the English vestry and the New England 
town-meeting is very clearly brought out in Professor Channing's paper entitled 

5 
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Thus in early Massachusetts there were three distinct classes, 
the political and legal standing and relations of which have 
been, and still are, more or less confounded. These three 
f classes were (1) the freemen of the colony, (2) the members 
I of the ecclesiastical organization, and (3) the inhabitants of 
^ the towns. The freemen of the colony were the body of 
electors, — those entitled under the terms of the charter, and 
the colonial laws made in pursuance thereof, to vote in charter 
elections and to hold charter offices. They were a minority 
only, and a small minority, of the members of the congrega- 
tions or the inhabitants of the towns. The members of the 
congregations were the great body of men, women, and chil- 
dren — white, red and black, bond and free — who habitu- 
ally worshipped with a given church ; the town or precinct 
constituted the territorial parish, those inhabiting within the 
limits of which had to contribute to the maintenance of the 
church ; and, finally, the church was the body of communi 
cants who had entered or been adipitted into the covenant. 
The inhabitants of the towns were those owning land, — the 
free-holders, — who were all members of the congregation, for 
they necessarily dwelt in some parish ; but they might or 
might not be either freemen or church members. 

" Town and County Government in the English Colonies of North America," 
printed in vol. ii. of the " Johns Hopkins University Studies." Referring to the 
fact that New England and Virginia dominated the continent, Professor Chan- 
ning says that the political education of the founders of these colonies " was ac- 
quired at the toum council, the cotmU/ court, and the parish meeting." Speaking 
generally, this is unquestionably true ; as it is also true that the parish meeting, 
\ or vestry, bore a close resemblance to the Massachusetts town-meeting. Both 
Were gatherings of inhabitants, who chose officers, — constables, way men, and 
\the like, — bearing the same designations ; and in each case similar public needs 
Were provided for. Professor Channing, therefore, evidently regards the town- 
meeting as a development from the congregation, the founders of Massachusetts 
having followed the familiar English precedent of vestry and parish. 

The theory is both natural and plausible, but it wholly leaves but of sight the 
proprietary and corporate element dwelt on in the text. The general court of 
proprietors, which lay at the basis of the Massachusetts system, was no part of 
the English church or political machinery. The Englishman undoubtedly car- 
ried the political education *' acquired at the town council, the county court, and 
the parish meeting " into the general court of proprietors, exactly as he carried 
rtiis speech and clothing; but the general court was not thereby made a vestry, 
Vior did it cease to be of legal and corporatej^rather than of ecclesiastical or polit- 
ical origin. That the town-meeting in course of time performed many of the 
(functions of the vestry, and followed some of its forms, is indisputable ; indeed, 
under the circumstances, it could not well have been otherwise : and Professor 
Channing's investigations show in a most interesting way the extent to which 
these analogies and similarities weut. 
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The overlooking of these legal distinctions, all based on the 
corporate origin of the colony, has led to much confusion and 
many erroneous statements. For instance, referring to the 
town organizations, — the early " plantations " under the char- 
ter, — one authority says, " the idea of the formation of such 
communities was probably derived from the parishes of Eng- 
land " ; ^ another authority surmises that in the early days of 
the original towns '' such local authority as was needed be- 
yond the orders of the court was no doubt exercised by the 
clergymen, deacons, and magistrates " ;^ and again *' an analy- 
sis of the evidence tends to show that the organization of the 
Puritan Commonwealth was ecclesiastical, and the congrega- 
tion, not the town, the basis upon which the fabric rested. 
. . . No one could be a voter who was not a communicant ; 
therefore the town-meeting was in fact nothing but the church 
meeting, possibly somewhat attenuated, and called by a dif- > 
ferent name." ^ So elsewhere, — "If we remember now that 
the earliest New England towns were founded by church con- 
gregations, led by their pastors, we can see how town govern- 
ment in New England originated. It was simply the English 
parish government brought into a new country and adapted 
to the new situation.'' ^ Finally, it is in another place set forth "* 
as an accepted and indisputable fact that it is to '' be borne 
in mind that only a minority of the townsmen had any voice 
in the government."^ 

None of these statements are consistent with the facts or 
the original town records. The organization of the Massachu-^ ^ 
setts colony was, on the contrary, distinctly and indisputably 
^^ftegal, commercial, and corporate ; and not religious, ecclesiasti- 
'*! cal, or feudal. Singularly enough, this distinction, vital to the^ 
correct treatment of subsequent historical development, though 
suflBciently developed by Professor Parker in his paper already 
referred to,^ seems to have been more distinctly perceived 
by a foreign writer, who is not known ever to have visited 
America,"^ than by any of the more recent native investigators, 

^ Barry's Massachusetts, vol. i. p. 215. 

'^ Memorial History of Boston, vol. i. p. 427. 

3 Adams's Emancipation of Massachusetts, p. 26. 

* Fiske's Civil Government in the United States, p. 30. 

5 Memorial History of Boston, vol. i. p. 604. 

^ Supra, p. 32, note. 

•^ Fiske's The Beginnings of New England, p. 280. 
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with the exception of Messrs. (ioodell and Chamberlain.^ In 
his " English in America " (" The Puritan Colonies ") Mr. 
Doyle says : — 



r 



" Of the various rights of the New England township the most im- 
portant, perhaps, was the territorial. ... In New England, the soil 
was granted hy the government of the colony, not to an individual, hut 
to a corporation. It was from the corporation that each occupant 
derived his rights. Nor was this corporate claim to the land a legal 
technicality, like the doctrine that the soil of England belongs to the 
^ Crown, and that all estates in land are derived thence. The New 
England township was a landholder, using its position for the corporate 
good, and watching jealously over the origin and extension of individual 
rights." ^ 

Thus the Massachusetts town-meeting was in its origin the 
meeting of the body of proprietors of the corporation for the 
transaction of corporate affairs. Such was the beginning of 
the system, — in its character commercial and modern, and not 
feudal or primitive ; legal, and not ecclesiastical. The next 
question relates to development. Of whom was the town- 
meeting composed ? What was the constituency ? Practi- 
cally, and as matter not of theory but of fact, who were entitled 
to, and enjoyed a voice in, its deliberations and action ? 

The town records, like those of Dorchester and Dedham, 
show conclusively that in the earliest days the local affairs of 
the separate plantations were managed through general and 
informal assemblies or meetings of the inhabitants, — those to 
whom allotments had been made or dwellings belonged ; but 
in a short time the jealous corporate spirit of the colony was 
excited, and as early as 1685, when as yet there were but thir- 
teen Massachusetts plantations recognized, the General Court 
ordered that " none but freemen shall have any vote in any 
town, in any occasion of authority or necessity, or that which 
belongs to them by virtue of their freedom, as receiving in- 
habitants, and laying out of lots, &c." ^ In like manner, in 
March, 1637, the court ordered that "All persons of any 
trained band, both freemen and others, who have taken the 
oath of residents, or shall take the same, and being no cove- 
nant servant in .household with any other, shall have their 

i 2 Proceedings, vol. v. pp. 266-280, 320-331. 
2 The Puritan Colonies, vol. ii. p. 16. 
8 Records, vol. i. p. 161. 
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votes in nomination with those who are to be appointed cap- 
tains, or other inferior officers of the same band, provided 
they nominate none but such as shall be freemen ; for it is the 
intent and order of the Court that no person shall henceforth 
be chosen to any office in the Commonwealth but such as is 
a freeman."^ J^ 

While reasserting the exclusive political power of the free- 
men, this order none the less conferred a limited franchise on 
a large number of persons ; but a far more important and 
far-reaching step in the same direction was made four years 
later, when, in the Body of Liberties of 1641, it was provided 
(Art. 12) that — 

" Every man whether Inhabitant or Forreiner, free or not free, shall / 
have libertie to come to any publique Court, Councel, or Towne meet- ! 
ing, and either by speech or writeing to move any lawful], seasonable, 
and materiall question, or to present any necessary motion, complaint, 
petition, Bill or information, whereof that meeting hath proper cog- 
nizance, 80 it be done in convenient time, due order, and respective 



manner." 



Unquestionably under the rule of 1635 only freemen under 
the charter could legally hold colony offices, be deputies to 
the General Court, or vote in the choice of deputies ; but this 
was not the rule in town-meeting, or as respects town offices, 
as the' following orders of the General Court, passed respec- 
tively in May and November, 1647, conclusively show : — 

" This Courte, taking into consideration the usefull partes and abili- 
ties of divers inhabitants amongst us, which are not freemen, which if 
improved to publike use the affaires of this commonwealth may be the 
easier carried an end, in the severall townes of this jurisdiction, doth 
hereby declare that henceforth it shall and may be lawfull for the free- 
men within any of the said townes to make choyce of such inhabitants, 
though non freemen, who have taken or shall take the oath of fidelity 
to this government to be jury men, and to have their vote in the choyce 
of the select men for towne affaires, asseasment of rates, and other 
prudentials proper to the select men of the severall townes, provided 
still that the major part of all companies (of select men be freemen) 
from time to time that shall make any valide act, as also where no 
select men are to have their vote in ordering of schpoles, bearding of 
cattle, laying out of high wayes, and distributing of lands, any law, 
usage, or custome to the contrary notwithstanding." ^ 

1 Records, vol. i. p. 188. ^ jy^i^^ vol. ii. p. 197. 
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^ There being within this jurisdiction many members of churches, who, 
to exempt themselves from all publike service in the commonwealth, 
will not come in to be made freemen, it is therefore ordered by this 
Courte, and the authority thereof, that all such members of churches 
in the severall townes within this jurisdiction shall not be exempted 
from such publike service as they are chosen to be the freemen of 
the severall townes, as constables, jurers, selectmen, and surveyors of 
high wayes."^ 

The foregoing provisions, as respects town-meetings and 
town oflSces, as distinguished from the General Court and the 
colony oflBces, remained in force throughout the colonial 
period. How did they work practically? Their legal and 
theoretical operation is obvious; their operation in point of 
fact is not so clear. Historical writers and investigators are 
usually students and men of the closet. Seldom have they 
been brought in direct and not infrequently rude contact 
with the practical working of institutions. Their position is 
very similar to that of writers called upon to describe military 
operations or battles without ever having taken part in the 
one or witnessed the other. Laws and their observance are 
very different things. For example, in many States of the 
Union there have for years been statute and even constitu- 
tional inhibitions of open bars and the manufacture and sale 
of what are described as '' intoxicants " ; and not improba- 
bly, looking merely at the statute-book, the historian of the 
twenty-first century may infer the rigid enforcement of the 
laws found in them, and assert that "intoxicants" were 
nowhere manufactured or sold in the States where the inhi- 
bition referred to was in force. So, during the whole of the 
present century, none but legal and duly qualified voters have 
been entitled to take part in town-meetings ; and yet any one 
who has lived in a country town, and habitually, year after 
year, assisted in those meetings, much less undertaken as 
moderator or spokesman on the floor to guide the proceedings, 
knows well that in practice the inhabitants of the town, and 
not the legal voters, make up the meeting. The inhabitants, 
of course, are all males ; but little attention is paid to age, 
and, except in most exceptional cases, still less to the poll-list. 
Questions at issue are decided usually viva voce ; in cases of 
doubt, by the raising and counting of hands. The confusion 

^ Records, vol. ii. p. 208. 



39 

and disorder prevailing at these meetings is often great, and 
rules of procedure little understood. Town-meetings are 
largely attended by young men, and they are the favorite 
resort of boys. Speaking from my own experience, I may 
add that for twenty years I attended these meetings, and in 
various capacities took active part in them. I have time and 
again seen the assemblage divide over questions in which the 
deepest interest was felt, and amid very considerable excite- 
ment. Hundreds would vote when the question was put, the 
vote being expressed in a shout which made the whole neigh- 
borhood resound, or in thickets of uplifted hands ; yet I never 
saw even an attempt made to exclude all but legal voters of 
the town from the meeting, nor did I ever hear a voter's right 
challenged. The law in those respects was clear; but so 
also was the practice. 

It is impossible to produce evidence now of town-meeting 
practice even in the provincial period, and much more so in the 
colonial ; for it is more than two centuries since the last came 
to a close : but we do know that the methods of procedure 
were far more simple, informal, and primitive than they after- 
wards became. Things now done with some regard to legal 
or customary requirements were then disposed of by general 
understanding, and no formal record even made of them. It 
is true social, civil, and political distinctions were more clearly 
defined and observed in the seventeenth than they are in the 
nineteenth century, but none the less to one who has taken 
part in a modern town-meeting the entries in the old books of 
record are very significant. Take the case of Braintree, for 
instance, of which Quincy, with the town-meetings of which 
I was familiar, was the original first precinct. The records of 
Braintree during the first fifty years of separate town life are 
all included in thirty-six manuscript pages, more than half of 
which are filled with copies of contracts and other matters of 
registry usually relating to the laying out of ways or the trans- 
fer of real estate. Until May, 1640, Braintree, as Mount Wol- 
laston, was a portion of Boston, and its earliest history must 
be studied in the Boston records. When incorporated, it 
naturally followed the lines of government with which it had 
been familiar as a part of Boston. The management of ne- 
cessary local business was committed to a body of men " de- 
puted for towne affairs." ; How these '' townsmen " were 
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chosen nowhere appeal's ; but they seem to have been six in 
number, the name of one of whom, in 1640, the year of in- 
corporation, does not appear in the lists of freemen. The first 
meeting of which there is any record was held the 29th of 
October, 1656, sixteen years after the town was incorporated, 
to take action about the common. It was " a publike meet- 
ing " held on " publike notis given six weekes before *' ; and at 
this meeting " the inhabitants that were their meet voted the 
Common for to lye as a free Common unto all inhabitants of 
the Towne, that are legally taken in by the Selectmen." Again, 
in 1657, a piece of the town common is granted to Samuel 
Kinsley " by the whole inhabitants . . . upon a training day." 
So in 1670, — " At a Towne meeting being publike notis given, 
and the towne being meet at Steven Paine's there was a vote 
passed by the inhabitants," etc., and in the previous year a 
vote was " passed by the towne at a generall meetting " pro- 
viding that " every accepted inhabitant which is an house- 
holder in the towne shall have an equall interest " in a grant 
of land. In 1672, " It was agreed by the inhabitants of the 
Town upon a publike meeting that upon the first second day 
of March and the last second day of October annually that 
ther should be upon these dayes a generall Towne meeting 
of the whole inhabitants to consult and agree upon all things 
that may concerne the good of the Towne and for the choice 
^ of all their publike towne Officers." Then follow in the rec- 
ords a succession of votes passed at " publike towne " meetings, 
until in March, 1687, " At a Publike set day of all the Inhab- 
itants convening together and there meet it was voted," etc. 
Finally, on the 20th of May, 1689, — "The inhabitants of Brain- 
tiay . . . being convened together . . . Christopher Webb, 
Senior, and Joseph Crosby were chosen by the Inhabitants as 
their representatives for the Towne," etc., and the next year 
" Publik warning being given by our constables to the whole 
inhabitants of Braintray to meet together at eight of the clock 
in the morning at the meeting house upon the 3d day of No- 
vember 1690, being come together," etc. 

The language used in the records of Braintree is the same as 
that used in all the other records I have consulted ; and, what- 
ever the letter of the law may have been, that language is to 
me very significant as to the course of procedure actually in 
vogue in the town meetings held under the first charter ; and 
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that course of procedure goes far to explain the outcome 
of subsequent events. In treating of that outcome Mr. 
Doyle uses some weighty words, which deserve to be here 
quoted. " The spiritual growth of Massachusetts," he says, -7- 
" withered under the shadow of dominant orthodoxy ; the , 
colony was only saved from atrophy by its vigorous political ' 
life." ^ The source of that " vigorous political life " is, I sub-^- 
mit, revealed in the town records, and it found its focus and 
standing point in the general meetings of all the inhabitants 
of the towns. 

It does not seem necessary to carry this branch of the dis- 
cussion further, inasmuch as there can be no doubt as to what 
the final outcome really was. But, as the result of the inves- 
tigations made while preparing this paper, I cannot refrain 
from saying that there seems to me to have been a certain 
amount of misapprehension in the minds of historians and in- 
vestigators as to the condition of affairs, as respects town-meet- 
ings and town government at least, under what is commonly 
called " the Massachusetts theocracy." So far from church 
and town being practically one during the colonial period, or 
usurping on each other's functions, the two would appear to — 
have been kept remarkably distinct. In the church records 
kept by the several pastors of the Roxbury, the Boston, the 
Dedham, the Dorchester, the Hingham, and the Cambridge 
churches no references are to be found to town or temporal 
affairs ; while in the town records the reference is always 
simply to the prudential and never to the spiritual affairs of 
the church. Indeed a careful examination and collation of - 
these original records leads almost irresistibly to the conclusion 
that much of the earlier history of Massachusetts as now set 
forth in the standard authorities, and so currently accepted, 
stands in need of greater or less revision. 

Mr. Charles C. Smith said he had received a letter from 
Mr. Goodell on the subject of Mr. Adams's paper. The letter 
is as follows : — 

Salbm, Jan. 13, 1892. 

My dear Sir, — Since I wrote to you yesterday I have received a 

pressing invitation from Mr. Adams — to whom I had stated that I 

1 Doyle's English in America : The Puritan Colonies, vol. i. pp. 187, 188. 
** Puritanism was dead, and its profession had become a wearisome cant before 
tlie Revolution of 1688 gave it that vital force in politics which it had lost in re- 
ligion " (Loweirs Among my Books, p. 288). 

6 



42 

should probably be unable to iitteiid our next meeting, on account of 
the state of my health — to write to you upon the subject of the essay, 
which he is then to present, on the " Genesis of the Township in Massa- 
chusetts." He did me the courtesy to submit to me his paper, which 1 
read with great interest. By comparing the views I have heretofore 
expressed before our Society on the same subject, you will see that it 
is needless to say how heartily I assent to Mr. Adams's main conclu- 
sions. I claim no pre-emption in the fields of historical research, which 
are open alike to everybody ; but I must confess to a sense of satis- 
faction akin to pride, to find that he has brought from " fresh woods and 
pastures new " ample corroboration of the views I had formed chiefly 
from a study of the early development of Salem and Boston, and which 
I expressed at some length at the time Judge Chamberlain pointed out 
certain fallacies of the Connecticut theorists. 

I see no way of avoiding Mr. Adams's conclusion that the '* pri- 
mordial-cell " doctrine, of the township as an element in the creation 
of the State, is not sustained by the simple accessible facts of history. 
Moreover, I think his views, supported as they are by the record evi- 
dence he adduces, must be considered irrefragable and final, notwith- 
standing they tend to subvert theories which are as old at least as De 
Tocqueville*s brilliant " Eissay on American Democracy," which has had 
such a powerful influence in directing the tendency of modern political 
science. 

The idea that the inducement to the formation of a particular kind of 
local administration must be ascribed to an hereditary impulse of so re- 
mote origin as to precede history, and that the little community con- 
trolled by this self-imposed system was an integrant constituent of the 
State, and a necessary factor in its evolution, involves two propositions, 
neither of which, in my judgment, can stand the test of trial by the 
record. 

The model of the charter government, as Mr. Adams says, was con- 
stantly before the first settlers ; but, more than that, it seems to nae 
the Salem town-government had been a natural continuation of Endi- 
cott's government of the plantation or colony, with similar machinery, 
and with the same authority, save in those particulars in which the 
Great and General Court of the Company, at Charlestown or Boston, 
claimed exclusive jurisdiction. How smoothly, how insensibly, the 
transition must have been effected from the council of the plantation 
to the board of selectmen of the town ! After the former had been 
superseded in the management of the general business of the colony 
by the Assistants of the Company, the local " prudential " affairs of 
the plantation at Salem were still to be administered by a local council 
or board, selected — precisely as was Endicott's council — of " thir- 
teene, of such as shalbe reputed the most wyse, honest, expert, and dis- 
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creete persons, resident upon the said plantacon." Thus came into 
existence the first board of thirteen men, subsequently reduced to half 
that number, or less, — but always thus " select," — for managing what, 
in course of time, came to be known as the " town " government, and 
was fully recognized as such by the ordinance of 1635-36. 

Mr. Adams finds the Salem precedent followed in all the towns whose 
early records he has been exploring. 

Mr. Adams deserves praise for grasping the subject by the right end. 
He begins with the town record. There he finds his clew. To correct 
any aberration from undue magnifying, or from over-hasty conclusions, 
on too narrow premises, he proceeds to collate the records of one town 
with another, and still another, finding always an agreement, or only 
such differences as might have been predicted from the known geo- 
graphical or social peculiarities of the respective towns. Now, is 
not this the proper method of getting at the truth and of establishing 
a law? 

To what he has found in old Suffolk County and in Middlesex, I 
have his permission to add the results of my own researches in the 
older towns of Essex ; though I regret that I am not able at this time 
to imitate him in the pertinent and systematic citation which renders 
his paper particularly valuable. 

I feel sure that he may await opposition with perfect confidence as to 
the result. Let us see who it is that shall point out the flaw in his 
reasoning, or controvert his facts. 

I need say no more — if, indeed, I have not already said too much -— 
on this point ; but I would be willing to yield to Mr. Adams's solicita- 
tion to " insert in the Proceedings " a few words upon the distinction 
between "inhabitants" and "proprietors," which, I understand him to 
say, on the authorities he cites, did not exist in the seventeenth century. 

I call attention, per contra, to the fact that this distinction was ex- 
pressly recognized by Lord Somers and the other great English law- 
yers who prepared the charter of the province for King William and 
Queen Mary ; and since that charter was procured through the offices 
of some of the best informed politicians of New England, including 
Increase Mather, and was discussed, word by word, by the agents of 
both colonies, and their friends in London, before it was offered for the 
privy seal, and never a hint uttered that this distinction was a novelty, 
it requires more than an inference, however strong, to change ray 
belief that these words had always here in New England their legiti- 
mate etymological signification. 

I may not have another opportunity to go into this subject before the 
appearance of our next serial ; so I will content myself with doing here 
and now what I suppose my friend Adams intended I should do, — that 
is, enter a brief caveat against a too ready acquiescence in the opinion 
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that the present acceptation of those words does not date back to colo- 
nial times. In the present discussion this is important only as bearing 
upon the solidarity of the " inhabitants " proper, who, it seems to me, 
in all past time as at present, have constituted the corporeal entity of 
the "town.** The phrase by which these quasi corporations are de- 
scribed in the law and in legal proceedings, to-day, is " the inhabitants of 
the town of ," and it was the same more than two centuries ago. 

Of freemen^ there were, indeed, some who were non-resident ; but, 
so far from being reckoned inhabitants^ these were expressly excluded 
from the basis of population upon which the number of deputies from 
a given town was estimated; and this was done far back in colony 
times. 

These non-resident freemen proprietors were frequently of controlling 
influence, — indeed, not rarely they were the original joint purchasers 
of the township, yet, not having their residence with the actual settlers, 
they were not entitled to certain exclusive privileges granted to inhab- 
itants, and eventually were deprived of all political control. The Dor- 
chester vote or order of 1633 does not appear to have conferred on 
such non-residents the right to vote in town affairs. 

The fact that, by a colonial ordinance as old as the first ordinance es- 
tablishing town government, it was decreed that men should be "rated 
onely in the place where they lyve," is one of those indications that are 
entitled to great weight in determining a point not settled by express 
enactment. 

Again, Coke's definition of the word " inhabitant," in his Second In- 
stitute, which Mr. Adams cites, was special, and referred to its use in 
a particular statute respecting the repair of bridges (22 Hen. VIII.). 
The man who dwells in one place and manures his lands in another is 
declared to be an inhabitant of the latter, " within the [meaning of the] 
statute " ; and this is all that Coke's commentary conveys. He simply 
calls attention to a construction which had been given to this statute 
long before his day, and which seems proper enough when we consider 
that the repair of bridges is, or was, largely for the benefit of the hold- 
ers of the adjacent improved lands. The judicial interpretation of this 
statute, which was never extended to the colonies, could not affect the 
general meaning of the word " inhabitant " all over this New World, — 
making a man an inhabitant, constructively, wherever he had a dung- 
heap, — though possibly it might afford a text to some mouser for legal 
curiosities, on the wonderful prevision of the great Commentator in 
preparing some show of stable foundation for the ''jumped" claims 
of "squatting" gatherers of buffalo chips in our boundless western 

plains. 

Sincerely yours, 

A. C. GooDELL, Jr. 

Charles Card Smith, Esq. 
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The Hon. Mellen Chamberlain then being called upon 
spoke substantially as follows : — 

Mr. Adams in presenting his paper on the " Genesis of the 
Massachusetts Town, and the Development of Town-meeting 
Government," has told us that it was written as a chapter 
of his forthcoming History of Quincy; and that he had sent 
copies of it to several gentlemen of the Society — to myself 
among others — with the request that at this meeting they 
would express their opinions respecting the conclusions which 
he had reached. 

This treatment of historical questions is a new departure 
which, so far as it tends to bring about a consensus of opinions, 
might be followed with advantage; but in the present in- 
stance, inasmuch as the matters contained in Mr. Adams's 
paper, as well as those in an earlier one to which he has re- 
ferred, have been subjects of correspondence between us, and 
as my general views have been presented to the Society in a 
paper entitled " The New Historical School," ^ there may be no 
good reason for ray saying more than this, — that I regard Mr. 
Adams's paper as a valuable contribution to the literature of 
the subject, and in general, that it accords with my own views. 
Nevertheless, before I sit down I may advert to the few points 
on which we appear to differ. 

In the mean time I wish to say something about the paro- 
chial theory, which, though not new, is newly interesting from 
the prominence given to it by the distinction of its recent ad- 
vocates, among whom was Mr. Adams ; but as he has relieved 
the ship by throwing overboard the parish system as the most 
cumbersome and least valuable part of the cargo, advised and 
assisted therein somewhat, as he frankly tells us, by one or 
two of the passengers who had made the voyage, some ex- 
planation of the reasons which influenced them seems due 
from them at this time. 

The origin of the New England towns is not a new question. 
It has been discussed at home and abroad by those whose 
training and predilection for historical questions qualified them 
for such investigations. I propose, therefore, to mention those 
which have come under my eye, and have aided me in forming 
the conclusion that these towns were of domestic and secular 

1 2 Proceedings, vol. v. p. 264. 
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origin, owing little to English models, and least of all, to 
English parishes. 

In 1845 Richard Frothingham,^ as the result of his investi- 
gations, said that " England did not furnish an example of 
New England town government" ; and this seems to have re- 
mained his opinion twenty-five years later.^ 

In 1857 Mr. Justice Gray of the Supreme Court of the 
United States, then reporter of the decisions of the Supreme 
Court of Massachusetts, in notes to the case of Commonwealth 
V8, Roxbury,^ treated one phase of the question with great 
thoroughness and ability. 

In 1865 Joel Parker, formerly Chief Justice of New Hamp- 
shire, then professor in the Law School at Cambridge, with 
wider scope inquired into " The Origin, Organization, and Influ- 
ence of the Towns of New England." * Having myself some 
years ago and again quite recently gone over the same ground 
in original authorities, and without reference to his work, I 
find that I am in accord with Professor Parker's views ; and 
were it otherwise, I should venture dissent only on the clear- 
est grounds, and with the consensus of those on whose judg- 
ment I could safely rely. For his paper in substance, though 
not in form, is the judicial opinion of one whose practice as a 
leading lawyer at an able bar, or as judge in the highest legal 
tribunal of his State, led him to explore the origin of New 
England towns'with the thoroughness and accuracy required 
by his great responsibility. 

I have also read Mr. Melville Egleston's " The Land System 
of the New England Colonies," which seems to me an admi- 
rable piece of work ; and not less admirable and with wider 
range are the papers of Mr. Charles M. Andrews, now pro- 
fessor in Bryn Mawr College, on " The River Towns of 
Connecticut," ^ " The Beginning of the Connecticut Towns," ® 
and " The Theory of the Village Community." ^ Mr. William 
E. Foster, of Providence, an accomplished writer on historical 
subjects, has published a valuable paper on " Town Govern- 

1 History of Charlestown, p. 49. 

'^ Proceedings of the American Antiquarian Society, Oct. 1870. 

^ 9 Gray's Reports, p. 461. 

* Proceedings, vol. Ix. p. 14. 

^ Johns Hopkins University Studies in History and Political Science, 1889. 

*> Annals of the American Academy of Political and Social Science, Oct. 1890. 

7 Papers of the American Historical Association, vol. v. p. 47. 
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ment in Rhode Island." ^ Either to mention or to commend in 
this presence " The Origin of Towns in Massachusetts," by our 
learned associate Mr. Goodell,^ would be equally superfluous. 

The opinion of Professor Parker, that New England towns 
were essentially indigenous, has been questioned, sometimes 
directly and sometimes indirectly, by the New Historical 
School, in which Prof. H. B. Adams, the late Professor 
Johnston, Prof. John Piske, and our associate Prof. Ed- 
ward Channing, are leaders ; and therefore, after some hesi- 
tation, I have concluded to review, though not exhaustively, 
the origin of New England towns. Mr. Adams's thorough- 
going paper makes it unnecessary for me to go over the whole 
ground. There are at least three theories in respect to them. 

First, that they were native to the soil, and planted by 
English emigrants with the instincts, traditions, and methods 
of their race, but controlled, nevertheless, by their charters, 
patents, or royal commissions, and the conditions of situation 
utterly unlike those which surrounded them in England. 

Second, that they were copies of English prototypes, as 
those were of German, and these, again, of those in remote 
regions inhabited by the Aryan race ; and that certain resem- 
blances common to all are specific and conscious imitations 
rather than those forms and modes of action which arise spon- 
taneously in all ages and everywhere when men gather in 
permanent bodies as village communities or as organized 
municipalities. One of the most distinguished of those who 
have adopted this theory and pushed it to its extreme limits, 
was Professor Johnston, who claimed that towns — not com- 
panies of men merely, but organized towns — migrated from 
England to Massachusetts Bay and thence to Connecticut.^ 

1 Johns Hopkins University Studies in History and Political Science, 1886. 

2 2 Proceedings, vol. v. p. 320. 

8 In the paper on " The New Historical School," above referred to, I said that 
in the cargoes shipped by our ancestors to Massachusetts Bay, no sucli thing as 
a town was to be found ; and this I hear has been regarded as a denial of what 
no one ever thought of asserting. I had in mind the following paragraph in Pro- 
fessor Johnston's " The United States : Its History and Constitution," p. 10 : " In 
New England local organization was quite different. A good example is the town 
of Dorchester. Organized [March 20, 1630] in Plymouth, England, when its peo- 
ple were on the point of embarkation for America, it took the shape of a distinct 
town and church before they went on shipboard. Its civil and ecclesiastical or- 
ganizations were complete before they landed in Massachusetts Bay, and came 
under the jurisdiction of a chartered company. Its people governed themselves 
in all but a few points, in which the colony asserted its superiority. As the 
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Third, is the theory which, while it denies or is silent in re- 
spect to the Germanic origin of New England towns, claims 

colony's claims increased, the town's dissatisfaction increased. In 1635 the town 
migrated in a body, with its civil and ecclesiastical organizations still intact, into 
the vacant territory of Connecticut, and there became the town of Windsor." 
This is what had been asserted, and this is what I denied, — that a town came 
over with Winthrop's fleet in 1630. The sole foundation for the assertion, so far 
as I am aware, is the following passage from Blake's Annals of Dorchester, p. 7, 
amplified somewhat from a similar passage in Clap's Memoirs in Young's Chroni- 
cles of Massacliusetts Bay, p. 347 : " These good People [those who came to Dor- 
chester with Maverick and Warliam] met together at Plymouth, a Sea-port Town 
in y® S*^ County of Devon, in order to Ship themselves & Families for New-Eng- 
land ; and because they designed to live together after they should arrive here, they 
met together in the New Hospital in Plymouth and Associated into Church Fel- 
lowship, and Chose y« S** Mr. Maverick and Mr. Warham to be their Ministers and 
Officers, keeping y^ Day as a Day of Solemn Fasting & Prayer, and y® S^ Min- 
isters accepted of y^ Call & Expressed y^ same." From this it seems to have been 
inferred that certain persons who met at Plymouth, in England, with the inten- 
tion of going to Massachusetts Bay, by forming a church and choosing church 
officers and expressing their purpose to live together on reaching New England, 
thereby became a body politic, civil and ecclesiastical, at Dorchester, Massachu- 
setts, without having acquired that character by prescription or by incorporation 
under the charter. So far as this assumption applies to the town, it does not re- 
quire serious refutation ; nor am I sure that it is better founded in respect to the 
church. The simplest idea of a church is that of a body of people associated to- 
gether with a common belief, having power to admit and reject members, and 
discipline them on charges which not proven might be actionable with damages, 
except for the immunity accorded such bodies by the law of the place. That 
such a body can exist ;>ro/;r7*o vigore without the permission, expressed or implied, 
of the civil power, is, I confess, utterly at variance with my ideas on the subject. 
Had it been so, what would have prevented any like number of Baptists, Church 
of England men, or Roman Catholics having right to allotments of lands under 
the company, forming themselves into churches and transporting themselves to 
Massachusetts Bay, with ecclesiastical rights and privileges in spite of the 
Puritan church ? How the far less pretentious claims of the Episcopal Brownes 
were met by Endicott and his Council, is matter of history ; and how the Gren- 
eral Court regarded such voluntary associations even by those whose theological 
tenets and church forms were unexceptionable, may be learned from the follow- 
ing order of the General Court, March 3, 1636 : " Forasmuch as it hath been 
found by sad experience, that much trouble and disturbance hath happened both 
to the church and civil state by the officers and members of some churches, which 
have been gathered within the limits of this jurisdiction in an undue manner, and 
not with such public approbation as were meet, it is therefore ordered that all 
persons are to take notice that this Court doth not, nor will hereafter, approve of 
any such companies of men as shall henceforth join in any pretended way of 
church fellowship, without they shall first acquaint the magistrates, and the 
elders of the greater part of the churches in this jurisdiction, with their intentions, 
and have their approbation herein " upon pain of being excluded from admission 
as freemen. (1 Coll. Rec. p. 168.) 

I do not propose to discuss this theory further than I have already done in 
" The New Historical School," chiefly because, if not given up, it has at least been 
greatly shaken in late years ; but partly since its critical examination leads me 
into fields with which I am not altogether familiar, and from which those who 
are bring back widely different and inconsistent reports. 
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that they are essentially reproductions of the English parish, 
and their procedure that of the English vestry. The late Rev. 
Mr. Barry, if not to the fullest extent of this theory, goes very 
far when he says : " The idea of the formation of such commu- 
nities [towns] was probably derived f^-om the parishes of 
England, for each town was a parish, and each, as it was 
incorporated, was required to contribute to the maintenance 
of the ministry, as the basis of its grants of municipal • 
rights." 1 

Professor Fiske puts it unequivocally that the town gov- 
ernment in New England " was simply the English parish 

government brought into a new country and adapted to the 
new situation." 2 

If there be any doubt how far our learned associate Dr. 
Edward Channing accepts this theory in his " Town and 
County Government," he is here to resolve it if he so chooses, 

I have read these authorities with the attention due to the 
subject, and with the respect commanded by the learning and 
ability of the writers ; but if they mean more than this, that 
the aptitude of the English race for government is greater than 
that of the Latin and Celtic races, chiefly by reason of its ex- 
perience in legislative bodies, among which may be reckoned 
English town-meetings and parish vestries, then I must dis- 
sent for reasons which I now proceed to give. But first let us 
confront these theories with the phenomena of admitted facts 
in regard to the origin of New England towns. 

The sporadic settlements in New England which ultimately 
became colonies, or towns within them, were not made on ter- 
ritory under the acknowledged jurisdiction of any sovereign 
authority capable of instant and effective protection in case of 
assault; but on the contrary, proprietorship and jurisdic- 
tion were claimed, on the one hand, by Indian tribes, and 
on the other, by the French with whom the English were 
chronically at war. This fact lay at the foundation of ori- 
gins, and had a formative influence upon developments from 
them, since it forced the settlers, whether families like those 
of Maverick at Winnisimmet, Blackstone at Boston, and Wal- 
ford at Charlestown, or groups like those at Falmouth and 

1 History of Massachusetts, vol. i. p. 215. 

2 Civil Government in the United States, pp. 39, 41, 42. And see other ref- 
erences by Mr. Adams to the Memorial History of Boston, vol. i. pp. 405, 427, and 
Adams's Emancipation of Massachusetts, p. 26. 

7 
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Saco in Maine, and Portsmouth, Exeter, and Dover in New 
Hampshire, and Plymouth, Salem, Boston, Groton, Haverhill, 
Deerfield, Springfield, and Northfield in Massachusetts, and 
Providence, Portsmouth, Newport, and Warwick in Rhode 
Island, and Hartford, Wethersfield, and Windsor in Connec- 
ticut, to postpone communal affairs, such as roads, local po- 
lice, care of the poor and schools, to affairs of state, such as 
war and peace, limits of territory, jurisdiction and defence. 
f- Each of these towns was the possible centre of an independent 
colony ; and five of them (Exeter, Boston, Plymouth, Provi- 
dence, and Hartford) became such. 

This phenomenon in the origin of New England towns may 
not be unique ; but to find anything like it in the Old World, we 
must run back into the remote past until we meet a case where 
people leaving the protection of a settled government sought 
a region foreign and remote ; and there, first asserting and 
maintaining independent statehood,^ finally relegated them- 
selves or were relegated into subordinate communities, from 
which they developed into corporate bodies having essential re- 
semblance to those New England towns which have attracted 
attention on both sides of the water, as something the precise 
like of which does not appear in recorded history. 

The next phenomenon, though not peculiar to New England 
towns, is this, — that between their coming together, either sub- 
ject to some paramount government, or living independently 
of any such government, and their final incorporation as bodies 
politic, these village communities exercised certain rights and 
performed certain duties not unlike those which afterward 
appertained to them as incorporated towns. By common con- 
sent, it would seem, they divided some lands among them- 
selves and held other lands for common use, either for wood 

1 To this fact of statehood common in the history of so many of the early 
towns, I think is largely due that spirit of independence, as little republics, which 
sometimes asserted itself even against the paramount government, but was 
always finally reduced to due subordination. The mistake has been made of regard- 
ing this spirit of independence — a survival from earlier days — as an ultimate fact 
of political independence in later days. Nothing can be further from the truth. 
Towns were sometimes obliged to assume the duties of the State, and on the 
other hand, the State not infrequently discharged communal offices ; but when 
their character as State or town was ultimately determined, each was relegated 
to its own proper functions. All the powers and the very existence of towns 
are derived from the State. At any time it may unite or divide them, enlarge or 
diminish their powers, or even take them away altogether. 
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or pasturage, and iu both cases assuming corporate ownership 
so far at least as to make good title in the allottees. They 
also provided in respect to those communal necessities which, 
few and simple at first, increase with the growth of village 
communities. Nor is it unlikely, but on the contrary it is 
most likely, that for better understanding of their common^ 
interests they came together in assemblies, chose a chairman, 
appointed committees, and delegated certain powers to a select 
number of their body, just as they had done in their English 
parish vestries, and, for that matter, as reasonable people m" 
all nations and in all ages have done and must still continue 
to do. In the absence of records, the facts of this stage of 
communal life are conjectural rather than determinate. From 
their later records, however, we learn some things which they 
did, but little as to the precise mode of doing them. This ex- 
perience doubtless had great influence in shaping the form, 
determining the character, and regulating the conduct of 
towns after they became incorporated bodies; and indeed, I 
think that the later definition of their powers and duties by the 
State was mainly in confirmation of what had come to pass 
from the nature of things and their circumstances. 

The third phenomenon is the erection of these communities 
into bodies politic by incorporation, not as units of the sover- 
eign State,^ but as dependent bodies owing their corporate ex- 
istence and exercising all their delegated functions in strict 
subordination to the paramount power. 

The last phenomenon presented by New England towns to 
v^hich I shall advert is the promulgation by Massachusetts, as 
early as 1636, of their rights, powers, and duties, with a com- 
pleteness and precision to which the advanced civilization of 
two and a half centuries has found little to add. Of course 
new instances and new applications of communal powers and 
duties have arisen, and others doubtless will arise in the future; 
but the principle — that of incorporation for communal pur- 
poses — remains the same as it was in the beginning. 

1 I cannot regard towns as units of the State, as some do. I do not see that the 
mere aggregation of like things produces an unlike thing, as that several hundreds 
of towns of derived and limited powers constitute a state of sovereign powers, 
or that a hundred copper cents can be constituent units of a gold dollar, or, in fine, 
that species by combination can form a new genus. I prefer to regard the State 
as an aggregation in a body politic of those units capable of forming a State, — 
the duly qualified inhabitants thereof, upon whom, in the last analysis, monar- 
chies and even despotisms, as well as republics, rest. 



52 

I now proceed to consider the attempt to affiliate New Eng- 
land towns upon the English parish. 

We all know what a New England town is to-day, — its oi^ 
ganization, the source of its powers and privileges, and under 
what sanction it performs its duties. But what an English 
town or an English parish is, — what their several jurisdictions, 
powers, rights, duties, and relations to each other and to the 
I sovereign authority are, — it is not easy to say with precision. 
Their origins reach back to a remote and clouded antiquity, 
and they are what they are, not by written laws, but by 
growth, prescription, and specially granted privileges, so 
varied and anomalous that any definition of them has almost 
as many exceptions as there are cases included in it. 

There is another impediment to the successful investigation 
of English institutional origins. With us, in respect to our 
own, such questions excite no feeling more poignant than a 
rational curiosity as to the truth of history ; but with our Eng- 
lish brethren similar questions are burning questions, involving 
in their settlement either way not only the sacrifice of deeply 
seated political and ecclesiastical prejudices, but also important 
political and pecuniary interests. Hence in the discussion of 
them, as in a lawyer's brief, authorities which make for one 
side are set forth with fulness, while those which make for the 
other side are too frequently suppressed or slurred over.^ 

In England, time out of mind, there has been contention be- 

^tween those who, on the one hand, would retain within parish 

j control not only the prudentials of the church, but also the 

I maintenance of roads, the care of the poor, etc. ; and those, 

on the other hand, who would withdraw from an essentially 

lecclesiastical body like the parish, the care of matters purely 

pecular, and intrust their direction to that civil corporate 

T3ody known as the town. This contention arrays people into 

parties : one claiming that since, in the order of institution, 

the towns antedate the church and include the great body of 

qualified inhabitants, by fair right they should control those 

secular interests which belong to municipal bodies ; and the 

other, denying the premises, and asserting that the parish is 

A In his " History of Representative Government," Guizot has noticed the 
influence of political predilection in shaping the argument and determining the 
conclusion both of Whigs and Tories, — the former in support of popularizing 
parliamentary representation, claiming for it a remote antiquity ; and the Tories, 
always willing to restrict popular privileges, asserting that everything which 
sustains these privileges was a late innovation. 
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not only the older institution, but that it is and always has 
been a secular institution, demand that its control of secular 
affairs be continued. 

And so this historical question becomes an economic ques- 
tion upon the settlement of which depends the patronage of 
office and the disbursement of the large sums annually ex- 
pended in municipal affairs, — whether they should be open 
to the whole body of qualified inhabitants of the town, or con- 
tinue as they have been, in the management of the parish,: 
which, though composed mainly of the same persons as the 
town, is nevertheless by it ^ posse s sion o f ma c h inery. jesgmir 
tially_ficclesiastical,-and, nnHp.r thft jnflnftnfift of pfinlpsiMsHp^fl 
beyo nd popular control, confines to a few persons rights and 
duties which belong to all. 

On any question of English local history fairly treated, I 
defer to the English decision of it, however at variance with 
any opinion I have drawn of original authorities; for I am 
aware that an American must mainly read those authorities 
along the lines, and that only a native is privileged to read 
between the lines, where the truest part of history is always 
to be found. 

But I am not willing to accept any history, foreign or do- 
mestic, written to serve a party or an interest ; and such, after 
careful examination, I think is Toulmin Smith's <' The Parish," 
greatly relied on by those who find the origin of New Eng- 
land towns in the English parish of the seventeenth century. 

Toulmin Smith claims that the parish antedates the town ; 
that its origin and functions were secular, not ecclesiastical, 
but that this secular body had drawn to itself certain ecclesias- 
tical functions : to all which is opposed authority equally high, 
at least, and the manifest tendency of ecclesiastical power 
everywhere and in all ages to usurp secular powers. 

Branded says that "in the earliest ages to the Church, the 
parochia wfis the district placed under the superintendence of 
the bishop, and was equivalent to the diocess; . . . but though 
originally ecclesiastical divisions, parishes may now be more 
properly considered as coming under the class of civil divi- 
sions." A late writer whose work^ is commended by our as- 
sociate Dr. Channing, as " the best description of the English 

1 Encyclopedia of Science, Literature, and Art, title "Parish." 
3 Elliot's The State and the Church, p. 56. 



parish at the present day," says : " Tliough in its origin the parish 

fwas probably framed upon the old township, it soon became a 

jpurely ecclesiastical division, and the permanent officers were 

j ecclesiastics also. The church-wardens, with the parishioners in 

vestry assembled, presided over by the clergyman, managed 

the affairs and administered the parochial funds. Gradually 

the tendency increased to treat the parish, for purposes of local 

administration, as a unit as well as an ecclesiastical division ; 

and it in particular acquired statutory authority to impose 

rates to provide for its poor and to elect officers to collect and 

administer the funds belonging to it ; whilst on the parish from 

the earliest times the old common law had always imposed the 

duty of maintaining and repairing the public roads." 

But against all this Toulmin Smith contends,^ that the par- 
ish is an essential part of the fabric of the State ; that its 
original and main work and functions were secular ; that those 
who seek to represent these as being ecclesiastical are truly, 
though without always intending it, enemies both to the reli- 
gious and civil institutions of the country ; ^ that the parish 
was made for the administration of justice, keeping the peace, 
collection of taxes, and the other purposes incidental to civil 
.government and local well-being ; that ecclesiastical authori- 
) ties are very anxious to make it appear that parishes took their 
rise from ecclesiastical arrangements ; that ecclesiastics no 
sooner got established in parishes, than they endeavored to 
make their authority paramount there ; that the old meaning 
of the word tovm was simply what we now call parish, and 
that in country churchyards, in parishes where there has 
never been any town^ in the modern sense, inscriptions will be 
found, both of old and recent date, naming the parish, town- 
ship, or otherwise, as the town? 

1 The Parish, pp. 11, 12, 16, 23, 26. 33. 

^ This, and such-like passages, I think, justify me in calling his work a par- 
tisan affair. 

^ It is by such rubbish as this that Toulmin Smith endeavors to prove 
the legal identity of the corporations in England known as towns and parishes ; 
and to the same effect I have found, under some mislaid reference, the foUow- 
ing: "Memorandum that this year 1681, by the consent of the parish of Stow- 
market there was grant made to two persons of the ground commonly called the 
town ground of Stowmarket for the terra of three years paying to the church- 
warden . . . and the town further do condition, etc." ; from which another writer 
infers that the town and parish were interchangeable names of the same body. 
In that case we should have the parish (that is, the town) consenting to a lease 
made by the town (that is, the parish) ; or, in other words, the town makes a 
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Now, whatever may be the truth in this conflict of authori- 
ties respecting the nature of towns and parishes before 1600 
or after 1630, it would be much to our purpose if we could 
learn what the parish was between those dates ; for then the 
education, character, and prejudices of those who were to 
make New England towns were, mainly formed by their par- 
ticipation in English parish affairs. What, then, during these 
formative years was there in the conduct of English parishes 
that would predispose them to accept or to reject them with 
their vestry system of administration, as models of their town 
organizations and the conduct of their town-meetings ? 

This question may be answered in part by a quotation from 
Toulmin Smith's book : *' One of the most daring and insidi- 
ous of ecclesiastical encroachments has been the attempt to 
interfere, with the electiQn_of church- waidena, and to ta ke^the 
eleciiaa_Q£_Qne of them- ottt--af--the hands. oOJje 'temporal 
e state/ and make th e o ffice t he do native of th e parson. This 
attempt was made by certain ecclesiastical canons adopted by 
C onvocation in 1603/' ^ This was one of the one hundred 
and forty-one articles of the Book of Canons which passed 
both houses of Convocation in May, 1603, and was ratified by 
the king, but was afterward declared by the courts to bind 
only the clergy, not having been confirmed by act of Parlia- 
ment ; 2 but Inngr lipfoT'ft fhia \t had don e its int ended repressive 
work upon the Puritans^ agains t whom it was chiefly aimed. 
Besides the^rtifil£_alrfiady__quoJbed, designed to enlarge the 

P^wfti;' nf the established c^lftrgy in paristh flffrnj's, were others 

respfijQting.„parisli_xilfirks. Among the duties of the parish 
were tlie repairs pf_ the church edifice ; and under cover of this. 
Laud, some years later, caused the restoration of those paint- 
ings and relics of superstition and idolatry, as the Puritans 
thought them, which had been destroyed after the Reformation.^ 
And in general, the p^ish vestry, sometimes legally and some- 
lease, and then the town consents to its own act, which is absurd. The real 
transaction seems to have been this : the town, one corporation and owner in fee, 
makes a lease of the "town ground"; and the parish, another corporation, 
having some interest in that ground, for a valuable consideration paid to the 
church wardens, the parish representatives, consents to the lease, thereby giv- 
ing a clear title. 

1 The Parish, p. 291. 

2 Neal's History of the Puritans, vol. ii. p. 57. 
» Ibid. p. 240. 
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times otherwise, and always by the power and influence of its 
officers, Vififam ^ an fiffe^ t ive instrument in t he enforcemen t of 
t hose cruel measures which pf\i^«pH an mun}y snffftHng tp_the Pu- 
ritans, and finally drove them into exile in New England. This, 
surely, was not precisely the education, training, and personal 
experience which would cause them to become so enamoured 
of the parish system as to make it the model of their Massa- 
chusetts towns. 

After the Reformation an English church with its parish 
vestry performed a function of the English government, and 
its foundation was in the constitution. A local church was 
part of a system co-extensive with England, recognizing no 
superior, no equal, no other. 

The creed, ritual, liturgy, and discipline of one church were 
those of every other established church ; and all were ordained 
or sanctioned by Parliament, — a secular, not a spiritual body. 

It S-^ministe rs, each of whom was a corporation, were not 
cjmsen by the local church or parish, Ijut on p resftnt fttinn of 
Jbhe patroaip^whom that righlLJEaa4irivatej)roper^ jyi^^ to 
salfi-oronortgage, and who was not infrequently influenced by 
most unworthy motives, were instituted by the bishops of the 
diocese ; and their support was not by voluntary contributions 
of the people, but mainly by tith es exa^tftd from them under 
parliamentary laws. 

Its secular or prudential affairs were managed by the yes- 
yy, whose pow ers enlarged sometimes bxi^ and^^ometimes 
by ecclesiastical usurpations, had come to include matters 
having no relation to religion. 

. That the high-churchmen who settled Virginia should adopt 
this system, as they did, would accord with the fitness of things ; 
but that Puritans should do so, was not likely nor in accord- 
ance with the facts. 

For the Puritans who came to Massachusetts Bay were in 
revolt against both sides of the system ; and no sooner had 
they reached Salem than they swept away every vestige of it. 
And not long after, Endicott, as has been said, shipped the 
Brownes back to England for openly expressing what non- 
conformists had professed, loyalty and love for the Church of 
England. So wide and profound was the change they had 
undergone since leaving their native shores, that those who 
had been non-conforming Puritans in England became inde- 
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pendents iii Massachusetts Bay, and ever after, in creed, 
discipline, and church order, were in no essential respect dis- 
tinguishable from fclie Separatists at Plymouth. 

What, then, was the independency which Winthrop and his 
people set up, and whence came it? The Puritan church sys- 
tem established on New England soil, regarded either as a 
protest against the Arminian tendencies of the English Church, 
or as a mode of ecclesiastical government having relations to 
civil society, was an exotic brought from Geneva to England, 
and thence to New England. The Church of England, at the 
time of the great emigration, was led by the Arminian Laud ; 
the Puritan Church of New England embraced the creed of 
Calvin as interpreted and enforced by the Synod of Dort.i 
The Church of England was dominated by a hierarchy toj 
which the churches in every parish in England were in sub-' 
jection. A Genevan church chose its own creed, established 
its own discipline and order of worship, called its own pas- 
tor and supported him by voluntary contributions. 

It was this simple Genevan system that the refugees from 
persecution in the days of Mary brought back on their return 
from the Continent in the days of Elizabeth and James ; and 
it was this Genevan system, theological and ecclesiastical, that 
Elizabeth and James and Charles sought to crush by all the 
powers of government, civil and ecclesiastical ; and it was 
from the persecution brought on by the conflict between the 
two systems that they fled to New England ; nor did it cease 
even there.^ 

They fled from the Arminian Laud : what likelihood of 
their bringing Arrainianism to Boston ? They fled from eccle- 
siastical exactions countenanced, and in some particulars en- 
forced by the Church of England vestry and parish authorities : 
what greater likelihood of their choosing an English parish as 
the model of a New England town ? 

^ The influences which prompted tlie inoveraetit of Laud in 1684 to overtlirow 
the Massachusetts charter may be gathered from Thomas Morton's letter written 
from England, in May, 1634, to William Jeffreys in Massacliusetts ; *' which sIjows 
what opinion is held amongst tliem [their lordships] of King Winthrop with all 
his inventions and his Amsterdam fantastical ordinances, his preachings, mar- 
riages, and other abusive ceremonies which do exerrplify his detestation to the 
Church of England, and the contempt of his Majesty's authority and wholesome 
laws, which are and will be established in these parts, mvitd Minerva." fNew 
English Canaan, Prince Soc. Ed. p. 68.) 

8 
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Of course, in both systems — that which they left behind, 
and that which they built up in their new liomes — there 
was one common factor, an Englishman ; an Englishman 
with the instincts, traditions, and habits of his race, — a race 
averse indeed to new methods and inclined to old methods, 
but, nevertheless, never allowing them to stand long in the 
way of needed reforms, or to impede the course of essential 
justice, as Strafford with the law on his side found, and 
Charles I. with the Constitution on his side, and as did James 
II. when a convention assumed the powers of Parliament and 
changed the succession to the crown against the claim of 
divine right and established order. The Puritans were Eng- 
lishmen in England ; they were no more and no less than 
Englishmen in Boston Bay. We need not be surprised, there- 
fore, nor draw any unwarranted conclusions from the fact 
that in their new homes they did some things after the old 
fashion. 

And because New England towns issued warrants and 

posted notices for town-meetings, and chose chairmen and 

conducted business precisely as they had done in English 

. towns or vestries, and as civilized people everywhere do, it 

J dpjea^not follow that they modelled their^towns to the pattern 

of an English parish. 

What are the essentials of the two systems, respectively? 
y In the English system the Church of England, with its asso- 
ciated parish, was a constituent part of the English gov- 
ernment, and its bishops were an estate in the realm.. In 
f Massachusetts, on the contrary, neither religion nor ecclesi- 
asticism was a constituent in the Constitution, — the charter 
of a Land Company. Both were functions assumed by the 
General Court, and were ultimately lopped off with no remain- 
ing scar. However influential the clergy may have been, — 
and their influence can hardly be over-estimated, — they had 
neither place in government, nor summons to the General 
Court, nor voice there unless asked, and no more political 
power in the affairs of State, town, or church than other 
^freemen. Nor was their loss of comparative influence in later 
days by reason of their elimination from the Constitution: 
they were never in it. 

What has been said of the clergy may also be said of the 
Qhurch. It had no part in the government, general or local. 
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It sent no delegates to either house, and even its own synods 
were held only by express permission of the General Court. 

Of the forces formative of a constitution, that is the most 
original and dominating which longest survives. The potent 
has permanence ; the non-essential falls away. And so in 
New England towns to-day the full current of their demo- 
cratic life-blood flows without a strain from the veins of that^ 
composite ecclesiastical, hierarchical, and civil body known as 
the English parish. Even its name must have been distaste- 
ful ; for it was sedulously avoided by people and legislators for 
fifty years or more, and then came into use with precinct and 
district, chiefly to describe a part of a town set off to form 
another religious society.^ 

For the foregoing reasons I am not in accord with those 
who trace the origin of New England towns to English par- 
ishes, or find essential resemblances between them.^ 

In the development of the autonomy of the New England 
colonies there were three distinct forces aside from soil, 

1 The relation of the town to the church within it came to be, outside of Bos- 
ton, the same as that of the modern religious society to the church with which it is 
connected ; that is, it built and kept in repair the church edifice, and its consent 
was necessary to the settlement of a minister nominated by the church, and it 
determined the amount of his salary to be levied on the taxable persons and 
estates within the town. All these matters were transacted in town-meeting 
duly called^ and record thereof entered by the town clerk. When a town was 
found too large, or its inhabitants too numerous to be accommodated in a single 
church, or for other sufficient reason, it was divided territorially to form a second 
church. This second church, like the first, in its secular affairs was based on the 
taxable persons and estates within its limits ; and the new religious society was 
called the second parish, district, or precinct, — precinct being, I think, its legal 
designation. This new precinct was a quasi corporation for religious purposes, 
and, like the town, required a clerk to keep its records, and assessors and col- 
lectors. Its powers and duties were defined by statute; and we then begin to hear 
the word " parish," — a survival, and the only survival I find of the English parish, 

— in common use as the most convenient designation of the new division. 

^ In this investigation I have not been unmindful of the danger which lurks in 
general statements of facts, or in conclusions from them in respect to the compli- 
cated and anomalous nature of English towns and parishes at different times 
and in different parts of England. Though I believe I have good authority for 
every statement I have made, yet when I see that English specialists on the sub- 
ject differ so widely among themselves, notwithstanding their opportunities for 
local, study, and aided as they are by traditions and other sources of information 
not accessible to non-residents, I cannot hope to have avoided errors. It may be 
observed, however, that if any historical question is to be settled on general facts, 

— l)y the trend of the stream rather than by its occasional windings and retro- 
gressions, — it is the one before us, in respect to which strong probabilities have 
a determinative force when the facts are disputed. 
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climate, and situation, all acting toward a common end, and 
dominated in a sense before unusual by a common public 
sentiment, which formed the atmosphere out of which neither 
could have liv^d and done i|:s appointed work. These were 
the state, the town, and the church ; and these three, though 
in some sense distinct, were not three states, but one state, 
since the fundamental idea of a state implies its unity, how- 
ever its powers are distributed, or by whatever agencies its 
functions are executed. Yet they were distinct in this sense : 
they were organizations, not merelj'^ several collections of in- 
dividuals performing certain functions of government. They 
were corporate bodies, each having a life of its own, but all 
working together for the common welfare. The powers of 
neither were inherent. The state derived its powers from 
the crown ; and the town and church theirs severally from 
the state. 

/ I find, as I think, that the Puritan state and town on New 
England soil were essentially indigenous, and their develop- 
ment the outcome of life under the new conditions. The 
charter of Massachusetts, it is true, was of English origin, and 
with English definition of its powers ; but from its start on 
Massachusetts soil it swiftly developed from a land company 
into a government proper, exercising the powers and functions 
of sovereignty with only nominal subjection to the parent 
State ; and that New England towns, in like manner, devel- 
oped their autonomies with slight reference to their English 
analogues, but mainly under the influence of the new govern- 
ment, and entirely in its spirit, — that of a new departure in a 
new world. 

The very settlement and permanence of New England were 
due to influences not at all in accord with the economic or 
political motives which before had led to the formation of 
colonies with the peimission of the parent State. It was re- 
ligion, but not the church, ^^ in the life of individuals, 
not religion as a corporate power. To it, as such, the colonists 
accorded no independent place in their system, but held it in 
strict subordination to the civil power. 

Thus Massachusetts, in some respects unique in the motives 
which led to its settlement and original in transforming its 
land-company charter into a frame of general government, 
ordered the founding and character of its towns, churches and, 
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other institutions on the basis of an independent Common- 
wealth. But it is the origin of her towns with which I am 
, mainly .concerned. 

It is not always easy to fix the beginning or the end of an 
institution. We may observe, indeed, when its sun rises and 
when it sets ; but where begins its dawn, or when its twilight 
ends, is quite another matter, and not amenable to exact defini- 
tion. And so is it in respect to Massachusetts towns. If we 
refer their origin to the first enumeration of their powers, our 
search ends with tlie often quoted Ordinance of the General 
Court, March 3, 1636;^ if to their power and liability to sue 
and be sued, then with the statute of 1694 ; or if to their 
formal incorporation as bodies politic, then only with a search 
for nearly two hundred and fifty years, ending with the statute 
of 1785. 

The period of uncertain twilight, therefore, is between the 
possible unrecorded action of Endicott and his Council after 
the arrival of the Charter at Salem in 1628, and the Ordinance 
of 1636 above referred to ; and this period I shall now attempt 
to explore with such lights as are afforded. 

Of the several attempts to form settlements along the New 
England coast prior to 1628 apart from Plymouth, that at 
Sagadahoc, in 1607, was a total failure ; those of Weston, 
Gorges, Morton, and Wollaston, in or about Weymouth and 
Quincy, between 1622 and 1625, came to naught ; and those 
in New Hampshire, by Thompson at Little Harbor, and the 
Hiltons at Dover, in 1623, after a sickly existence for some 
years, were brought under the Massachusetts jurisdiction in 
1641, and so remained until their formation into a royal 
government July 10, 1679. These enterprises did not stand 
the strain of labor, want, and sacrifice. 

A few individuals with their families, as Maverick at Win- 
nisimmet, Blackstone at Boston, and Walford at Charlestown, 
— probably survivals of wrecked companies, — maintained iso- 
lated plantations; but the largest company of Englishmen 
north of Plymouth were the remnants of those who, under the 
direction of English capitalists, between 1623 and 1626 had 
undertaken to form a plantation in connection with the fisher- 
ies at Cape Ann, from which they removed to Salem. 

1 1 Coll. Rec. p. 172. 
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This settlement, for some time under the care of Roger 
Conant, became the basis of the Massachusetts Bay Colony ; 
and those interested in it, — chiefly West England people, — 
reinforced by London capitalists in 1627, obtained from the 
Council of New England a grant of land, March 19, 1628, which 
included the greater part of Massachusetts as now bounded, 
and June 20 of the same year sent over John Endicott as 
Governor, who reached Salem September 6 following. The 
next year, March 4, 1629, the king granted them a Charter. 

This, it is to be remembered, was a land company formed 
as a business enterprise, whose policy determined the nature 
of the first settlement, and finally the character of the Massa- 
chusetts towns. Their plan contemplated the building of one 
Central Town capable of defence against foreign foes, and so 
regulated that while it allowed the planting of other towns in 
due time, it would nevertheless present an unbroken front to 
Indian hostilities such as had devastated Virginia,^ and threat- 
ened the sporadic settlers at Winnisimmet. 

This also ought to be remembered, — that when Winthrop 
and the East England Puritans, in the autumn of 1629, em- 
barked their fortunes in the enterprise, it assumed a more dis- 
tinctively religious character which did much to shape the 
character of New England. For while the Company from the 
first — greatly influenced, doubtless, by the very reverend and 
truly pious John White of Dorchester, by some regarded as 
the real father of New England — provided for the conversion 
of the Indians,^ Winthrop and his associates seem to have 
contemplated the grander scheme of a Commonwealth in 
Church as well as in State. 

As I have said, Endicott arrived at Salem early in Septem- 
ber, 1628, and as governor immediately took charge of the 
plantation. Before setting sail for his government he was 
doubtless instructed as to his powers and duties; but these 
instructions, if ever reduced to writing, have not been pre- 
served. We may assume, however, that they were in accord 

1 " Be not too confident of the fidelity of the salvages . . . Our countrymen 
have suffered by their too much confidence in Virginia." (Cradock to En- 
dicott, Feb. 16, 1829 ; Young's Chronicles of Massachusetts, p. 136.) 

2 "And we trust you will not be unmindful of the main end of your plan- 
tation, by endeavoring to bring the Indians to the knowledge of the Gospel.'* 
(Cradock to Endicott, ut supra, p. 133.) 
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with those sent over to him in letters under date of February- 
IB, April 17, and May 28 of the next year, 1629, and the 
accompanying ordinances. 

A r^sum^ of these powers and duties in respect to matters 
now in hand will give some idea of the influences which 
Endicott brbught to bear in forming the character of towns 
and churches before the coming of Winthrop, and throw light 
upon proceedings after that event, where the records are 
silent. ^-\ 

April 30, 1629, the General Court in England declared its 
intention "to settle and establish an absolute government at our 
plantation " in Massachusetts Bay, and in pursuance thereof 
elected Endicott (who had been at Salem nearly eight months) 
governor; and he received a duplicate of the charter, and the 
seal of the Company. With his council he had full legislative 
and executive powers consistent with the charter and not 
contrary to the laws of England; could seize and hold the 
lands claimed by Oldham under the Gorges patent and expel 
intruders thereon ; could set up a government there and build 
a town and choose a minister for it; arrange with the old plant- 
ers in respect to the lands they occupied, allot lands and con- 
vey them by the Company's deed under seal, build a house for 
the ministers at the public charge, and build one chief town 
and determine location of all others. In the execution of 
these large and varied powers, it is not altogether likely that a 
man of Endicott's positive views and character, exemplified by 
his excision of the cross from the banner of England, and the 
expulsion of the Church of England Brownes, would find 
models for his towns in an English parish, thus engrafting an 
anomalous and hi g hl y artific ial system on bare creation. 

The population of Salem, including those who came with 
Endicott in September, 1628, was not above sixty persons,^ to 
whom Higginson added two hundred the next year ; and all, 
" by common consent of the old planters, were combined into 
one body politic under the same governor." ^ By sending 
Endicott and Higginson, with their companies, to Salem, the 
Company determined where "the town'* should be built, 
houses erected, and all to be fortified, as Higginson informs us, 

1 Young's Chronicles of Massachusetts, p. 13 and note. 

2 Ibid. p. 269. 
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with "great ordnance" ; and thither came the greater part of 
Winthrop's fleet in June, 1630. So the location of the prin- 
cipal town was designated by the Company in England; and 
yet it shows the nature of this determining power, that when 
the Company was transferred to Massachusetts Bay and had 
examined the situation more carefully, Cambridge, not Salem, 
was made the capital town. Plans formed in England gave 
wa}'^ to the exigencies of the new situation ; and this was the 
case all through their history. 

Thus Salem was the first town established under the Massa- 
chusetts patent. The next was Charlestown, and in this wise. 
Walford had been there some years, when Graves and Bright, 
probably with the Spragues, were sent by Endicott in 1629, 
agreeably to the instructions of the Company, to forestall the 
intrusion of Oldham under the Gorges patent. Graves was 
the company's engineer, and went to Charlestown to build the 
town ; and Bright was the minister sent to preach to the peo- 
ple, and presumably to gather a church. 

Such was the origin of the first two permanent towns set up 
on Massachusetts Bay soil ; and whatever else may be in doubt, 
such as the precise time of the separation of communal affairs 
from the more general charter government and their commit- 
ment to the town as an organized body politic, it seems to be 
clear that the choice of their sites, their laying out, the build- 
ing of their houses, their municipal and religious organizations, 
whatever they may have been, were by the authority and ex- 
press order of the General Court, and without the slightest 
I reference, so far as can be detected, to English towns or 
\ parishes. And I think the sequel shows that this was also 
\ true in respect to all later towns. 

I have called these settlements at Salem and Charlestown 
towns, and such they finally became; but at what time they 
assumed these communal functions does not clearly appear. 
They were never incorporated even by giving them names, as 
was the case with some other towns ; and if such naming was 
equivalent to incorporation, as Piofessor Parker holds, the 
omission perhaps implies that they were regarded as already 
municipal corporations in 1630. The emigrants to both places 
were entitled to lands by allotment and conveyance thereof 
under the Company's seal ; but no evidence of such deeds, 
if any were ever made, has survived, nor are there records 
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of such allotments until some years later, though there is 
ample evidence of private ownership and cultivation as early 
as 1629, when Higginson came. It is not improbable that 
Endicott allotted to each party the land to which he was 
entitled, or for lack of such allotment that each chose for 
himself as had been agreed that he might. 

But neither the people gathered at Salem under Conant, nor 
the governments set up there and at Charlestown by the 
Company, constituted a town in the modern sense of that 
word, and least of all in the sense which has made New Eng- 
land towns famous in history. For a time they were some- 
thing more than towns, and something less, — something 
more, since they were centres of the charter government in 
whose affairs they participated ; something less, because they 
were denied the exclusive privilege of developing their local 
autonomy. Circumstances determined their final character. 

We must therefore widen the basis for generalization, and 
I now recall the circumstances which attended the settlements 
in and about Boston Bay. 

The first emigration under the Company was led by Endi- 
cott in 1628, the second by Higginson in 1629, and the third 
by Winthrop in 1630. This last landed at Salem, June 12, 
and found Endicott's plantation — or colony, as Dudley called 
it — "in a sad and unexpected condition, above eighty of 
them being dead the winter before, and many of those alive 
weak and sick ; all the corn and bread amongst them all 
hardly sufficient to feed them a fortnight." ^ No marvel that 
Salem '' pleased them not as a place for sitting down " ; and 
five days later (June 17), Winthrop with a party came over 
to Boston Bay to explore the country. They sailed up the 
Mystic, and on their return to Salem reported in favor of Med- 
ford, as is supposed, for the site of '' the town." A later party 
preferred Cambridge ; and accordingly their people and goods 
were brought around and landed at Charlestown, because 
from sickness they were too weak to carry their baggage and 
ordnance up the river ; and from August 23 to September 28, 
Charlestown was the seat of government. 

While in this deplorable condition — fifteen hundred people 
all weakened by the long voyage, and many sick of fevers and 

* Letter to the Countess of Lincoln in Young's Chronicles of Massachusetts, 

p. sn. 

9 
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scurvy, without houses or adequate shelter from the sultry- 
heat of August, more trying to Englishmen than the winter 
cold — news came that the French were preparing to attack 
them. There are few sadder stories than theirs. In this com- 
plication of disasters, not less tlian a hundred of their number, 
discouraged at the prospect before them, returned to England 
in the same ships that had brought them over. 

In this exigency of their affairs, too weak to fortify Cam- 
bridge against the enemy, they changed their plans, and sought 
safety by '' planting dispersedly," — some at Charlestown, some 
at Boston, some at Medford, some at Watertown, some at 
Roxbmy, some at Saugus, and some at Dorchester.i 

This was in August, 1630, less than a month from their 
coming into Boston Bay. A month later, September 7, the 
Court of Assistants '' ordered that Trimountaine shalbe called 
Boston ; Mattapan, Dorchester ; & the towne upon Charles 
Rj'^ver, Waterton," '^ which has ever since been regarded as 
equivalent to their incorporation. And thus we see that 
within three months after coming to shore in a wilderness the 
Company, contrary to their intention of building only a single 
town at fiist, were compelled by circumstances to lay the foun- 
dations of five towns, and permit the settlement of three 
others. And this, I think, is the origin of all later towns, — 
in the paramount power of the General Court, modified by the 
circumstances of each particular jcase. As further evidence of 
this, on the same day of the foregoing incorporation of Boston, 

1 Dudley : Ibid. p. 313. 

■^ 1 Coll. Rec. p. 75. This order suggests two inquiries. If intended as an act of 
incorporation, as it ever since has been regarded, why was Boston included, and 
Newtowne, or Cambridge, omitted ? It may have been that the Court deemed 
the establishment of the government at Cambridge as an act of incorporation. 
And it is noticeable that some years after the capital had been transferred to 
Boston the Court, in 1638, ordered " that Newtowne shall henceforward be caUed 
Cambridge," thus following the precedent in the text (1 Coll. Rec. p. 228). 

If the order was intended as an act of incorporation, why was it not expressed 
in terms, that the infiabitants of the places named should be bodies politic, with 
all the powers, and subject to all the duties, of like corporations in England, so 
far as applicable to their situation ? As a lawyer, Winthrop knew that a corpo- 
ration — which the Company was — could not create corporations, that being the 
prerogative of the crown ; and were this prerogative assumed, that it might be 
an awkward fact, if explanation were demanded, as it was in respect to so 
many things a few years later. In 1639 Winthrop told what his policy had 
been, — as little positive legislation as possible ; but ** to raise up laws by prac- 
tice and custom," as involving no transgression of the limitations in the charter. 
Was this an instance of the application of his good policy } 
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Dorchester, and Watertown, it was ordered, *' that no person 
shall plant in any place within the limits of this patent, with 
out leave from the Governor and Assistants, or the major part 
of them. Also, that a warrant shall presently be sent to 
Aggawam, to command those that are planted there to come 
away." ^ 

What has been said accounts for the origin of Massachusetts 
towns so far as relates to their planting. If we now look for- 
ward six years to the Act of the General Court of March, 1636, 
we shall learn how their powers were recognized by implica- 
tion, and what they were.^ 

But I admit that we must go deeper into the matter ; for it 
may be fairly said that the Act of 1686 ^ was essentially a re- 
cognition of the powers, rights, and privileges already acquired 
and exercised by towns at that date ; and if so, the question 
still remains, What were the origin and development of towns 
in the form in which they now exist ? 

What we desire to learn, however, is not by what principle 
of human nature,. every where and at all times apparent, it is, 
that every body of men who find themselves associated with a 
view to permanent residence in a particular place, after suffi- 
cient assurances of not being molested from without, fortliwith 
prepare to meet those communal necessities which arise in 
all communities ; but rather what there was in the inherited 
or acquired character or training of Englishmen which differ- 
entiated the modes of development and results of their work 
from that of any other people. If they had kept records of 
their proceedings from the outset, we should be in a fair way 
to learn what we desire to know ; but it was otherwise : the 
earliest, those of Dorchester, beginning some time in 1631, 
though with only a single entry for that year, — a year after 
its settlement, — and those of Boston not until September, 
1634, — four years after its settlement. But the records from 
what may be called the historic period, though meagre, throw 
some light upon the antecedent period, and indicate that the 

1 1 Coll. Rec. p. 76. 

2 Ibid. p. 172. 

3 It will be observed that this order confers upon towns no powers ; it is re- 
strictive. The language is, that the freemen of any town, or the major part of 
them, shall only have power, and so forth. In the Revision of 1660 (p. 195) the 
law is made positive by striking out " only." 
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first subject which engaged their attention was, as naturally 
would be the case with all incipient communities, the distri- 
bution of their lands and assurance of boundaries and title. 
Then would follow simple police regulations, and regulations 
as to roads, churches, and schools. The matters must have 
been few and simple, for so they remained after they found 
it desirable to keep records of them. 

Now, in respect to the first and most important of these 
matters, they were not relegated, as all settlers on territory 
not under a general government are, to mutual agreement, 
certainly not as to the quantity of land to which each was 
entitled, for that had been definitely fixed beforehand ; nor 
would the question of quality arise until all desirable lands 
were taken up. And so we find, after these records begin, 
that party fences and use of common lands are subjects of 
most frequent attention.^ 

As has been said, the sites of the town within which allot- 
ments were to be made were fixed by the General Court, and 
the quantity of land to which each party was entitled, by or- 
dinances in the nature of agreements between the Company 
and the settlers ; and all that remained would be for each to 
receive his allotment by the proper authorities, or, that failing, 
to select for himself within certain prescribed limits, as he 
was entitled. And neither in these nor in any subsequent 
proceedings, whatever difficulties might come, would the}' find 
guidance in their experience in the affairs of an English town 
or parish. The Dorchester records, which seem to be typical, 
are instructive on this point. For the first three years there 
are hardly a dozen entries, and these chiefly of the character 
above described. At the end of their third year the}'^ seem to 
have developed their autonomy so far as to feel the necessity 
of bringing their action into regular and prescribed methods 
of procedure. But it is a little remarkable that if they came 
over as a fully organized English town and church, as some 
have thought they did, or with only lively recollections of 

1 It would be most interesting to learn precisely liow they arranged with re- 
gard to these allotments; but their records, if any ever existed, — which is not 
likely, — have not been preserved. Probably they did the business in a very in- 
formal, but apparently mutually satisfactory way ; for nothing is said about allot- 
ments (and the fact is noticeable) for some years after the first settlements, — 
in Dorchester, for more than two years after ; and in Boston, for more than four. 
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their experience in the working machinery of an English parish 
vestry, they did not at once put it in operation ; or if it be 
said that for aught we know they may have done so, then 
it is still more remarkable that after three years' trial of it, a 
dozen more years of tentative efforts were needed, as is indi- 
cated by their votes in 1633, 1636, 1642, and 1645, quoted by 
Mr. Adams, before they found it meeting the requirements of 
their situation. No ; as their situation and the exigencies of 
their unwonted life were entirely new to them, so they found 
it necessary to invent and develop new methods for their 
satisfactory adjustment. The records of other towns show a 
similar state of affairs, and the adoption of similar tentative 
efforts in the development of their autonomies. 

But lack of space forbids the present consideration of the 
many interesting questions connected with the general sub- 
ject of the origin of towns ; and this especially, — how far 
the conditions of development of towns and town-meeting 
government in other New England colonies differed — and I 
think they did not essentially — from those imposed upon 
them in Massachusetts. 

In the foregoing observations I have not attempted to traverse 
the whole ground covered by Mr. Adams, nor, indeed, have I 
confined myself to it ; but have spoken chiefly of some matters 
which appear to me to require a more critical examination than 
they have yet received, so far as I am aware. 

It now remains to say a few words on some points in Mr. 
Adams's paper ; and in order to make clear the matters on 
which we appear to differ, I will begin with those on which 
we are agreed. We seem to agree, — 

1. That the development of the Massachusetts government,' 
under its charter, was on purely secular lines, and mainly | 
without reference to English precedents or influence;^ 

2. That the Massachusetts towns, neither in their origin nor j 
in their development, have any essential relations to English 
towns, parishes, or vestries, but were planted by the author- 

^ I have heard it said, for example, that the Massachusetts Senate and House 
of Representatives, as two distinct houses, trace their origin back through the 
two colonial houses of the Magistrates and the Deputies, to the houses of tlie 
Lords and of the Commons. The trutli is, that the division of the General 
Court into two houses, sitting apart from eacli other, in 1643, was owing to a 
strictly local and even ludicrous circumstance. 
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ity and under the direction of the General Court ; and that 
they regulated their communal affairs and modes of proce- 
dure therein agreeably to the requirements of novel subjects 
and unwonted conditions ; 

3. That the Massachusetts church, though modelled on the 
Genevan system in creed, discipline, and mode of worship^ 
rested on a civil and^nojbon an ecclesiastical basisj^js^^ 
independent powers or privileges, but holding all in due sub- 
ordination to the General Court j^and 

4. That the Massachusetts land system, or rather titles and 
assurances of estates, was anomalous, and is not easily to be 
understood at this day.^ 

^ Ralph Smith was Dot permitted to go out to Massachusetts Bay, unless he 

I would bind liimself " not to exercise the ministry within the lymits of our plan- 

. ^. Itation, neither publique nor private, without the consent and approbation of the 

government there established by us," and " to submit to such orders as shall be 

kliere established." 1 Coll. Rec. pp 37/, 390, as quoted in 9 Gray's Reports, 

606. 

=2 I yield to no one in admiration for Mr. Doyle's " English in America," but 
I should not select as an example of his best treatment of colonial subjects the 
following passage quoted with approval by Mr. Adams : " In New England the 
soil was granted by the government of the colony, not to an individual, but to a 
corporation. It was from tlie corporation that each occupant claimed his right. 
. . . The New England township was a landholder." This statement overlooks, 
lirst, the quite numerous and very large grants of land to leading men in the 
Colony, either as dividends on their stock, or for eminent services rendered. 
Secondly, it overlooks the orders of the Company in England to EJpdicott at 
Salem, for the conveyance to individuals, as they were entitled, of laiids by the 
Company's deeds under seal ; and, as I think, that all titles, whether By deed or 
allotment by the Company, or by its agents, — which, as I conceive, weiithe towns 
pro hac vice^ — were holdings from the Company and not from the town. In no 
just sense were the towns landholders; that is, they neither bought nm sold nor 
leased lands ; nor, save some common lands, did the towns hold them fir commu- 
nity use. In strictness of law, the towns not being legally incorporated bodies 
politic, — for then, as now, one corporation cannot create another corporation; 
that being a prerogative of sovereignty, — they could not take, and therefore 
could not make, title. Those proceedings were, as I have said, anomalous, and 
hard to understand. Nevertheless, whatever they wished to do they found a way 
" of doing in sublime disregard of English law and usages. Doubtless, the General 
Court said from time to time that certain towns should "have enlargement," or 
that, lands should " belong " to them ; and it is also true that the towns held such 
lands,'some of which they distributed by allotment, and others held for common 
use, anc^t^Jat these titles are now good, but on what theory, unless that of long 
possession, as the colonists claimed in Andros's time, it is difficult to understand. 
It would seem, however, that all land-titles to-day within the limits of Massa- 
chusetts Bay rest upon conveyances in some way from that Company ; but there 
can be no question that the control which the towns, whether owners in fee, or 
implied agents of the great Land Company, exercised in their distribution, had 
great influence in developing and forming the character of their autonomy. And 
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Now for the matters in respect to which we appear to 
dijBFer. 

The distinction between '* inhabitants " and " proprietors," 
about which Mr. Adams and Mr. Goodell seem to be at vari- 
ance, raises a somewhat difficult question which I am not quite 
sure that I fully understand ; but as far as I do, I think there 
are grounds for Mr. Goodell's caveat. Mr. Adams's views re- 
• specting the origin, development, and autonomy of Massachu- 
setts towns differ so widely — and in my judgment, for the 
better — from much that passes for history, that I am inclined 
to accept thiem not only as a valuable contribution to the 
studies of the subject, but as generally sound ; and yet, if I 
may dissent from some of his positions, — and that, I suppose, 
is what I am here for, — I should put some things a little 
differently from what he does, or at least use a different nomen- 
clature. For example, I do not perceive the analogy which he 
perceives between the General Court and Court of Assistants 
on the one hand, and the ''inhabitants" and "selectmen," on 
the other, in respect to the subjects, or to the modes of their 
action severally, — certainly it was not institutional ; nor do I 
think that " freemen or inhabitants " are interchangeable terms 
equally descriptive of the same class of people ; nor that " the 
inhabitants of the towns were those owning lands, — the free- 
holders, — who were all members of the congregation " ; nor 
that *'' inhabitants " of towns " were in the nature of stock- 
holders in a modern corporation." To me these and some 
similar expressions convey ideas foreign to the homely sim- 
plicity of those early people and the nature of their affairs. 
As I have said, the difference between us may be one merely 
of nomenclature ; but my way of putting the matter is this, 
— and of course I prefer it to Mr. Adams's way : — 

My idea of a seventeenth-century Massachusetts town is, 
that it was almost exclusively an agricultural community, 
having little or nothing to do with manufactures except of the 
simplest kind, or trade, or w4th anything in which " stock " 
could be taken. Beyond assurance of their own lands, and of 
their interest in common lands, the just levy and economical 
expenditure of communal taxes, the education of their chil- 

in this aspect of the matter, Mr. Doyle undoubtedly well says, that " of the 
various rights of the New England township the most important, perhaps, was the 
teiritorial." 
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dren and the care of their souls, their inte?ests, wants, and 
desires were few and of the simplest kind, and will not bear 
being raised by the imagination ; 
J- That the term " inhabitant " included all male adults who, 
either by general laws or town regulations, were permitted 
permanently to reside within the town limits, irrespective of 
their ownership of lands ; 

That the whole body of people within a town consisted, 
first, of those who had been admitted freemen of the colony ; 
secondly, of those who by original voluntary association or 
by subsequent vote express or implied, had become perma- 
nent residents ; thirdly, of that miscellaneous class of people 
who, as servants and laborei's, were mainly adjuncts to families 
and had little stake in society ; and lastly, all other persons, as 
women and children, not usually reckoned as members of the 
body politic of a town ; 

That in the early years of towns, as their records indicate, 
the first three classes above mentioned, without strict re- 
gard to their several rights, assembled '' in general meeting of 
the inhabitants," and there, without much formality in their 
proceedings, disposed of their few and simple communal 
affairs ; but as these became more complicated or of greater 
magnitude, the legal rights of these several classes were more 
sharply defined and strictly enforced. The freemen, legally in- 
habitants of the town, were the sole electors of all colonial 
officers, deputies to the General Court, and voters on questions 
of a public nature as distinct from those merely communal ; 
and though there seems to have been no uniform rule or prac- 
tice in all towns, that which appears to have been most com- 
mon was for all adult inhabitants, whether freemen or land- 
holders or otherwise, to vote on all questions of communal 
affairs ; and this was made law in 1641. 

And with this simple array of their forces, these towns, 
unique in their origin, lacking essential experience of like cir- 
cumstances, and without ecclesiastical interference or restraints 
save those imposed by the General Court, after a few years 
learned to manage their municipal affairs with such wisdom 
and success, that in the course of time they so enlarged their 
views, but without overstepping the bounds the law had set up, 
that they became a power which modified the action of the 
government, and in the fulness of time most effective agencies 
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in the dismemberment of the empire, and so famous throughout 
the civilized world. 

Dr. Edward Channing spoke in substance as follows : — 

In response to the kind suggestion of Mr. Adams I have 
come here to-day to listen to him and to Judge Chamberlain, 
and I had hoped to our absent associate, Mr. Goodell. It is 
a pleasure to sit at the feet of these men ; and were it not for 
the further suggestion that I should say something on my own 
behalf, I should be well content to remain silent. Indeed, to 
those of you who have heard what these masters of history 
have just said it might well appear to be a hopeless task to 
justify the theories and methods of work of what has been 
termed here the New Historical School. Judge Chamberlain 
has very kindly grouped me with Prof. H. B. Adams of Johns 
Hopkins University, the late Prof. Alexander Johnston of 
Princeton, and Mr. John Fiske, as leaders in this new and 
apparently vicious historical school. I say " apparently," 
because I do not know exactly why I am condemned with 
Herbert Adams or Alexander Johnston or John Fiske. I ad- 
mire their motives, and honor the care and scholarship they 
have given to their respective tasks. If the line which sepa- 
rates us from the " Old Historical School " is the fact that we 
of the " New " base our theories on the records, while the 
older writers copied one from the other,^ I am well content 
to belong to the New School. But many men deserve places 
higher than can be given to those named above. I should 
place our lamented leader, Mr. Charles Deane, at the head 
of the school ; and next to him would come our associates, 
Mr. Winsor and Mr. Charles F. Adams. If, however, the line 
which separates the New School from the Old is that the 
members of the former believe in the theory of the continuity 
of English and American history, there are many men who 
deserve to be known as leaders equally with the above. For 
example. Professor Freeman, in his "Introduction to American 
Institutional History," advances this theory ; so too does Prof. 
James Bryce, in his " American Commonwealth," from which 
I extract the following : — 

1 " The historian of the New School, distrusting second-hand authorities, re- 
sorts to original records." 2 Proceedings, vol. v. p. 265. 

10 
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" The northern township is an English parish, a parish of the old 
seventeenth-century form, in which it was still in full working order as a 
civil no less than an ecclesiastical organization, holding common prop- 
erty, and often co-extensive with a town. The town-meeting is the 
English vestry, the selectmen are the churchwardens, or select vestry- 
men, called back by the conditions of colonial life into an activity fuller 
than they exerted in England even in the seventeenth century and far 
fuller than they now retain. In England local self-government, except 
as regarded the poor law, tended to decay in the smaller (^. e. parish or 
township) areas." ^ 

Other leaders are Professor Howard, the author of " Amer- 
ican Local Institutional History," and Professor Ashley of 
Toronto, whose " Mediaeval Municipal Institutions " has at- 
tracted much attention. With them, too, should be classed 
Mr. Adams himself ; and I am afraid even Judge Chamberlain 
is catching the taint of infection. I am perfectly willing to be 
classed with these men ; for it is a leading principle of these 
modern students of American history, that each student is en- 
titled to his own opinion, provided it is based on careful and 
prolonged investigation ; and it is a further principle, that 
when further research convinces a man that he has erred, his 
change of opinion shall be received with respect. Now, these 
modern students do not agree among themselves. For ex- 
ample, as will appear later, I cannot accept Prof. H. B. 
Adams's '' Germanic theory," nor Professor Johnston's '' Pri- 
mordial-germ theory," nor Mr. Adams's " Massachusetts 
Charter theory." But I can and do respect these men, and 
all the rest, for the labor and thought they have given to the 
work, and I esteem it a great privilege to win their respect 
even while disagreeing with them. 

The method pursued by these modern writers is the true 
historical method ; hence the name of their school should be 
the True Historical School, in place of the New Historical 
School. The true historical method consists in the examina- 
tion of original records and other contemporaneous sources, 
and in generalizations based on such research. Where the 
generalizations are based on a sufficient number of records, the 
method is the best which has yet been devised. In every way 
it is preferable to the old historical method of copying the 
work of other historical students. In their search for truth 

American Commonwealth, vol. i. p. 583. 
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these students have gone beyond American history, as it is 
usually understood, and have made use of their knowledge of 
the history and institutions of the English-speaking race before 
the colonizing of America. One great result of this study has 
been the application of the theory of the continuity of history 
to the elucidation of problems of especial interest to students 
of American institutions, as that phrase is ordinarily used. It 
seems to me that this theory of the continuity of American 
and English history is in itself a correct theory. The history 
of the English in America since the founding of the English 
colonies cannot be divorced from the history of the English in 
England and Germany before that period. There are no sud- 
den breaks in the history of the English race, no well-defined 
periods separated one from the other by definite bounds. John 
Winthrop, in coming to America, did not cease to be an Eng- 
lishman. The connection between the Puritans in England 
and America was close. John Hampden and John Winthrop 
were joint executors of Isaac Johnson's will, and there was a 
constant current of men to and from England and New Eng- 
land. The younger Vane, Sir Richard Saltonstall, and Hugh 
Peter are leading examples of this interchange of men and 
ideas. American writers have written the history of Massa- 
chusetts entirely apart from the history of Puritan England, 
as well as of the England which preceded the exodus to 
America. They have also written the history of America after 
the Restoration as something apart from the history of Eng- 
land of that time. Some of them have even attempted to dis- 
cover the origin of American institutions without first gaining 
a knowledge of English institutions. By so doing they have 
fallen into grievous errors ; and the employment of this faulty 
method by the older writers is one reason why the history of 
Massachusetts remains to be written. 

Historical students are accustomed to divide history into pe- 
riods, for convenience' sake. For example, we speak of Medi- 
aeval History and of Modern History, as if they were things 
entirely apart. As a matter of fact, it is impossible to say 
when one begins and the other ends. In a similar way we 
speak of the Middle Ages, as to the beginning and end whereof 
few scholars are agreed. This theory of the continuity of his- 
tory applies with especial force to the history of institutions, 
as institutions are of very slow growth and are rarely invented. 
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but almost always evolved from something which went before. 
True as this is of institutions in general, it is especially true of 
English institutions in particular, as the English race is won- 
derfully conservative, and clings to the old oftentimes simply 
and solely because it is the old, though sometimes it holds fast 
to things antiquated and obsolete because such holding fast is 
convenient. But theories, however good they may be in them- 
selves, are oftentimes pushed to extremes ; and it seems to me 
that the advocates of the Germanic origin of New England 
towns have pushed the theory of the continuity of history far- 
ther than the facts in the case will bear. 

In a general way it may be correct to speak of the Germanic 
origin of our institutions. In a general way, too, it would be 
correct to speak of the Romanic origin of our institutions, and 
undoubtedly it would be still more correct to speak of the 
Romano-Germanic origin of American institutions. Perhaps 
the germs of our local institutions may all be found some time 
in those old communities living in the German forests so long 
ago ; but they have not yet been found there. Let us apply 
to the facts as now stated the tests of historical criticism, as 
we, students of American history, are accustomed to apply 
them in our study of early Massachusetts history. 

Certain things, as, for example, a collection of houses en- 
closed by a paling like that of Newtowne,^ have been found in 
early Massachusetts and in the Germany of the pre-migration 
period. As we are descended, in part at least, from some of 
those old Germans, it is concluded that in the German " tun " 
we see the origin of the New England town. 

This theory demands two things : first, a correct knowledge 
of an old German social organization ; and second, some his- 
torical connection between the institutions of the pre-migration 
German and those of the early New Englander. I think the 
advocates of " the Germanic theory " have made out their case 
on neither of these points. 

Our knowledge, such as it is, of the early Germanic insti- 
tutions is derived from a few sentences in Caesar's " De Bello 
Gallico," and from a longer and more detailed account in the 
" Germania " of Tacitus. These two descriptions were written 
about one hundred and fifty years apart. In them a race is 
described in two very different stages of development. From 

1 See ante, p. 24. 
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them we can obtain, under the most favorable interpretations, 
only the most vague and unsatisfactory idea of the institutions 
of that ancient folk. Nor are scholars agreed in their interpreta- 
tions of some of the most important passages. It really makes 
little difference, however, which of these interpretations is the 
correct one ; for there is no reason, so far as I can see, to accept 
either or both of these accounts as affording a true picture of 
early German life. Csesar was never in Germany under cir- 
cumstances which gave him a chance to see the Germans as 
they really were ; Tacitus probably acquired his information 
at second-hand. Unless these accounts are confirmed by inde- 
pendent authorities, they afford very insecure foundations for 
the elaborate theories which have been built upon them. 

Students of Germanic institutions, recognizing this fact, have 
attempted to make them more secure in two ways : first, by 
explanations derived from Lex Salica, Lex Baiuvariorum, Lex 
Frisionum, and other of the Leges Barbarorum. These codes 
are written in barbarous Latin, and were compiled after the 
Germans had been subjected to Romanic influences, in some 
cases for considerable periods of time. How long it is impos- 
sible to say, as we cannot in any one case ascertain accurately 
when the Romanic influence began. At all events, these codes 
do not show us Germanic society as it was before the Migra- 
tions ; and to interpret Tacitus by the aid of Lex Salica or 
Lex Alamannorum seems to me like interpreting that record 
of 1633 in the Dorchester town records in the light of Free- 
man's '' Town Officer," published in 1793. 

The second way of elucidating and confirming these accounts 
of Tacitus and Csesar consists in comparing them with and 
explaining them by the customs and institutions of Ger- 
man towns of our own day. For example, one writer 
takes his reader to the Black Forest towns, and explains to 
them what he sees there by the aid of the " Germania." These 
Black Forest towns are most interesting places to visit. In- 
deed I always advise students who consult me as to a good 
route for a vacation trip to Europe to walk through this 
charming region. But there is no evidence that these towns 
are now as German towns were in the time of Tacitus. On 
the other hand, there are reasons for supposing these towns to 
be of Mediaeval origin. Furthermore, they are situated on the 
Roman side of the Vallum Hadriani, or Devil's Wall of our 



78 

German forefathers. From this trans-Rhenish country the 
Romans were driven, as they were driven from other portions 
of Western Europe. But this is the precise bit of trans-Rhenish 
Germany where, if anywhere, one would expect to find traces 
of Romanic influence. Be this as it may, the method itself is 
wrong. Grant that these towns are of the purest German 
origin, and in every way answer to the description of German 
towns of the second century, does not this fact tend to show 
that Tacitus was describing something which did not then 
exist ? If, however, as is more likely, these towns were of Me- 
diaeval origin, they were based partly on Romanic institutions. 
The more closely they correspond to the communities described 
in the " Germania," the more evident it is that what Tacitus 
described in that work was not a pure German community 
at all, but a community whose ideas and institutions were 
partly Germanic, partly Romanic. 

It may be said that the village-community theory of Ger- 
manic institutions is the accepted theory of scholars, and those 
who seek its overthrow must prove their case, — that the bur- 
den of proof is on them. Now, I am not trying to disprove 
this theory. I am merely insisting that it is nothing more than 
a working hypothesis ; that it is in itself something which has 
not been proved, and therefore is a very poor basis on which 
to build an elaborate superstructure. When the students of 
Germany before the Migrations produce first-rate proof of 
their assertions, it will be time enough for us to trace our 
institutions back to that time and place and folk. 

But supposing, for the moment, that Tacitus described 
Germany as it really was in his time, and supposing, fur- 
ther, that the interpretation placed upon his work by Von 
Maurer and his followers is the true interpretation, — can 
we trace these institutions from Germany to England, and 
through England to New England ? It is hazardous to say 
that a thing cannot be done ; but, as a matter of fact, this 
thing has not yet been done, although very competent student-s 
have given vast amounts of time and labor to the task. That 
this should be so is not remarkable ; for we have no written 
contemporaneous accounts of the conquest of Britain by the 
Jutes, Angles, and Saxons. The earliest written accounts 
which have come down to us were compiled long after the 
conquest, and after the conquerors had embraced the religion 
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of the conquered. So here again there is a gap, and the pro- 
cess of reasoning from analogies must again be relied on. In 
this way many things in the England of Edwin and Alfred are 
found to be similar to things described in the " Germania." Now, 
no one knows how much of the English institutions of the pe- 
riod of the Wessex supremacy are of Germanic origin, how much 
of Romanic origin, how much of Keltic origin. Some students 
of English history declare that the Romano-British or Keltic 
civilization was swept away by the conquering Germans ; that 
Romano-Keltic institutions perished utterly from the land as far 
as the conquerors conquered, and were wholly replaced by Ger- 
manic institutions. This sweeping away of a civilized folk by 
an uncivilized folk is improbable on the face of it. Elsewhere, 
so far as we know, the Germans did nothing of the sort. Then, 
too, there are certain institutions which are in existence in 
England at the beginning of England's recorded history which 
can be accounted for on no other supposition than that they 
survived the English conquest. At all events, Roman civiliza- 
tion soon again asserted its power. This time it came in the 
form of the Christian Church. So great was its influence that 
the supposed Germanic townships disappear, and in their places 
are found parishes, or divisions of the former kingdoms, — now 
shires. What there was of local government was taken care of 
by these parishes, except where feudal institutions overwhelmed 
them. The Church became paramount in local concerns. In 
this way English local government must have been largely 
influenced by Romanic ideas, if it were not partly Romanic 
in its origin. It follows, therefore, from this that the more 
accurately the local institutions of the England of recorded 
history fit the description of Germany by Tacitus, just so 
much more it is evident that what Tacitus described in his 
" Germania " was, as stated above, a Romanized Germanic 
village community. 

Starting out with the English local organization of the epoch 
of written English history, whether Germanic or Romanic or 
Romano-Germanic, it is by no means an easy task to trace 
those institutions through the intervening years until the 
Puritan conquest of New England. In the first place, there 
were the Danes. They came to England, and settled down in 
the northern and eastern parts, driving the English before them, 
or at all events conquering them ; and the Wessex kings could 
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not drive them out, but were obliged to confirm that part of 
England to them. It so happens that it was in these same 
eastern counties that Puritanism obtained its strongest foot- 
hold, and it is from them that many or perhaps most of the 
ancestors oi our New England families come. It follows from 
this that in all probability many, if not most of us, strike our 
roots, or at least a large part of them, in the rocky soil of 
Scandinavia and the Islands, and not in the marshes of the 
Elbe and the Weser. Now, the dividing line between Angle 
and Jute, on the one hand, and Dane and Northman on the 
other, is by no means an easy line to discover. Perhaps there 
was no dividing line. The languages and institutions of these 
folks were very similar. Indeed, their origins may have been 
the same, and we may class them all as Germans. But whether 
like or unlike the conquered English, these Northmen were of 
as sturdy and institution-creating a race as the English. It is 
most probable that much we call English is due to the Danes 
and other Northmen. In fact, this early Danish conquest of 
Northern and Eastern England was, to all intents and purposes, 
a re-Germanizing of that part of England. But it is not of 
these Danes that most writers are thinking, when they speak 
of the Germanic origin of English institutions. 

Thus English institutions of the time of the Norman con- 
quest were of Keltic, Romanic, Germanic, and Scandinavianic 
origin ; and if we could trace our institutions back to the Eng- 
land of that time, it would be proper to speak of the Keltic- 
Romanic-Germanic-Scandinavianic origin of New England 
towns. But it is by no means clear that we can do even this ; 
for the Norman conquest must have affected to some degree 
the local organization of England, and the Angevin coming 
was in reality a French conquest of England. French ideas, 
or Prankish ideas, very deeply overlaid with Romano-Keltic 
civilization, now replaced Keltic-Rom anic-Germanic-Scandina- 
vianic-Normanic ideas of the time of Henry I. Some of the 
old local liberty was recovered, no doubt, during the time of 
John and his son and of the Hundred Years' War. On the 
other hand, much of this regained liberty must have been lost 
during the anarchy of the Wars of the Roses. So it seems that 
in many ways England took a new start during the Tudor 
period, not merely in the ways that we associate with the Re- 
formation, but institutionally as well ; though, perhaps, most of 
the new ideas might be traced directly to the Reformation. 
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It is impossible, therefore, to trace Germanic institutions 
through English history from Gejmany to New England. We 
must take England as we find it at the close of the Tudor 
period and during the reign of the first Stuart. It was during 
the years 1588-1630 that our Puritan founders were gaining 
their political education. It is the England of that time that 
those who would seek the springs of our national life must 
study, and not the England of the sixth century. Just so far 
as we can trace an institution back from Puritan England to 
Germany, Scandinavia, Rome, or early Britain, just so far can 
we speak of the Germanic, Scandinavianic, Romanic, or Keltic 
origin of New England institutions. 

Recognizing the impossibility of thus tracing our institu- 
tions, the advocates of the Germanic-origin theory argue from 
analogies. The danger of such a mode of argument may be 
seen by its results as above noted. Mr. Adams and Judge 
Chamberlain have dealt so fully with this part of the subject 
that it would be useless for me to say anything. Certain 
things, such as defensive palings, etc., seem to belong to cer- 
tain environments and to certain stages in racial development. 
The argument that because a New England town and a Ger- 
man village were each surrounded by a defensive wall, the 
one is descended from the other, proves too much. A similar 
line of argument would prove the origin of New England 
towns to be the Massai enclosure of Central Africa or the 
Rome of our school-boy days. 

Mr. Adams and Judge Aldrich and Judge Chamberlain have 
so fully disposed of the " primordial germ " theory of the " Con- 
necticut School," that I will do no more than add my voice 
to the chorus of condemnation. Our towns were of lesral 
origin, and our State was of legal origin. As subjects of 
the King of England, the people of Plymouth, Rhode Island, 
and Connecticut were legally and constitutionally entitled to 
govern themselves, until the king made some other disposition, 
or sent a governor of his own to govern them. The Con- 
necticut towns enjoyed no rights except what they enjoyed 
under the crown. All power in Plymouth or Connecticut was 
as surely from the crown as was the power of towns in Massa- 
chusetts, or of parishes in Virginia from the crown. The 
theory that an Englishman, coming across the water, placed 

himself outside of the English Constitution is entirely without 

11 
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foundation. So long as he enjoyed protection, he owed alle- 
giance, and so long as he owed allegiance, he was subject to the 
English Constitution, whether in Providence or London. 

Nine years ago, in an essay on the origin of local govern- 
ment, I used these words : — 

" The exact form which the local organization of each colony should 
assume, depended on (1) the economic conditions of the colony ; (2) the 
experience in the management of local concerns which its founders 
brought from the mother-country; and (3) the form of church govern- 
ment and land system which should be found expedient." * 

On page 8 of the same essay I stated, in explanation of the 
second factor in this development, that " this education was 
acquired at the town council, the county court, and the parish 
meeting." As there was no account of the English town or 
parish system of the later Tudor and earlier Stuart period in 
existence, I included a brief account of that institution in my 
essay. Toward the end of that paper I said that both the 
Southern parish and the New England town were " survi- 
vals " of the English Common Law parish of 1600. Since 
writing that paper, I have twice gone over the same ground, 
and do not find myself in a position to change or to modify 
the opinions then expressed, except that perhaps I should now 
use the word " representative " instead of ^'survival." 

It has been stated elsewhere "^ that English writers are not 
agreed as to the origin of the parish, and extracts have been 
given to show this. The first authority cited on this point is 
"Brande." The name was unfamiliar to me. But after look- 
ing in the bibliographies of English local history without meet- 
ing it, I looked on the titlepage of the book itself, — '' A 
Dictionary of Science, Literature, and Art." It appears that 
" William T. Brande, Professor of Chemistry," was the editor- 
in-chief, and he had the assistance of a small corps of special- 
ists. The article on " Parish," however, is not signed. It 
seems to have been compiled from Joseph Bingham's ''Origiues 
Ecclesiasticae." The first part of this work was published in 
1708 ; the second part, containing the matter here noted, was 
published in 1711. Brande's "Dictionary of Science" was 
published in 1842. The passage quoted by our associate is 
as follows : — 

^ Town and County Government, p. 1. 2 Ante, p. 62. 
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" [Parish.] Probably an ecclesiastical division of a town or district 
subject to the ministry of one pastor. In the earliest ages of the 
church the parochia was the district placed under the superintendence 
of the bishop, and was equivalent to diocese. It denoted, says Bing- 
ham, not only what we now call a parish church, but a city with its 
adjacent towns or country regions." 

The last sentence is extracted from Bingham's " Origines," 
vol. iii. p. 513, ed. of 1711. As an authority on the subject 
of the origin of English local institutions, I am informed that 
Bingham, chemically interpreted by Professor Brande, is abso- 
lutely worthless, — is, in fact, no authority whatever. 

The theory of the "secular origin of the parish" is thus 

stated by Toulmin Smith : — 

• 

" An examination of the most authentic records shows that the 
parish is the original secular division of the land.^ . . . There can be no 
doubt that either the name parish has become substituted for that of 
tithing (if the latter was ever used territorially) to express the same 
division of the land, or the division of the tithing has given way for 
precisely the same purposes to the one which we now call Parish." ^ 

In a note he adds that " tun " (town) is the old name for 
" tithing." Unless I am very greatly mistaken, what Smith 
had in mind was that the original secular division of the land 
was the tithing, town, or '^ tun," and that the Parish was the 
tithing, town, or " tun " under another name. This certainly 
is the interpretation which has been placed on this part of his 
argument by the leading writers. For example. Bishop Stubbs, 
who, by the way, is better authority on these subjects than 
the chemical Brande or the antiquated Bingham, gives Smith's 
" Parish " as one of his authorities for the following descrip- 
tion of the origin of the parish : — 

" The historical township is the body of allodial owners who have 
advanced beyond the stage of land-community, retaining many vestiges 
of that organization ; or the body of tenants of a lord who regulates 
them or allows them to regulate themselves on principles derived from 
the same. . . . In a further stage the township appears in its ecclesias- 
tical form as the parish.* ... In small parishes the idea and even name 
of township is frequently at the present day sunk in that of the parish ; 

1 The Parish, p. 15. 2 ibid. p. 16. 

^ Constitutional History of England, vol. i. p. 86. 
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and all the business that is not manorial is despatched in vestry 
meetings." 

In another place, in speaking of tithing, Stubbs says it is 
quite possible that the name itself as well as the functions 
merged in those of the township. Again he reiterates the fact 
that "the parish then is the ancient vicus or tun-scipe re- 
garded ecclesiastically " ; and finally he says that the township 
represented the principle of the mark, and formed " the basis 
of the parish." 

The Hon. Arthur Elliott, whose description of the parish 
as it exists at this moment is the best we have, follows Smith 
and Stubbs when he says : '' In its origin the parish was 
probably framed on the township." ^ Still another recent 
writer, Laurence Gomme, author of " Primitive Folk-moots " 
and a master in this field of study, says : *' The township under 
its ecclesiastical name of the parish has become the adminis- 
trative unit of the state machinery."^ On another page he 
says : " It is very important to bear in mind the original secular 
as well as sacred position of the parish church." ^ 

As to the secular character of the parish officers, Toulmin 

Smith, in the following "admirable" (according to Gomme) 

sentence, thus expresses his view : *^ Churchwardens are secu- 

I lar officers . . . They have many important duties, — the 

\ greater part of which concern matters that have nothing at 

1 all to do with the church." * The same idea is expressed 

more strongly still by Stubbs in the following extract, which 

is also interesting as showing Stubbs's idea that the vestry, 

parish meeting, and town gemot are descended one from the 

other : — 

" In the vestry meeting the freemen of the township, the rate-payers, 

still assemble for purposes of local interest, not involved in the mano- 

1 rial interest ; elect the parish officers, properly the township officers, for 

i there is no primary connection between the maintenance of roads and 

\ collection of taxes and the parish as an ecclesiastical unity, — the 

churchwardens,^ the way wardens, the assessors, and overseers of the 

1 Church and State, p. 65. 

2 Literature of Local Institutions, p. 200. 
8 Ibid. p. 213. 

4 Smith's article on the Church Rate Question, 1856, quoted by Gomme, Lit- 
erature of Local Institutions, p. 214. 
s The Italics are mine. 
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poor. . . . The vestry is the representative of the gemot, with which 
it was once identical." 

There is therefore as complete accord between Smith and 
Stubbs, Elliott and Gomme, as could with any fairness be 
expected, considering the great advantages in the way of 
material enjoyed by the latter. Smith broke the way for the 
student of English local history, and produced a book which 
after the lapse of thirty years is still declared to be " the 
most important book " on this subject by one of the very 
best judges.^ It is seldom given to a pioneer to achieve 
so large a measure of success. Nor does it detract from 
the merit of the work in my eyes that it was written with 
a view to securing a return to the method of local self- 
government enjoyed by the English at the time of the Puritan 
Emigration. On the contrary, it seems to me that the aim was 
one which should appeal to every New England er. Apart 
from this, however, the book is invaluable as containing 
records extracted by Smith from the originals and still un- 
published. I have verified hundreds of his references, — all 
that I could verify relating to my subject, — and it should 
be stated that Smith was more accurate in his quotations 
than was usual at the time he wrote.^ 

It makes no difference to us whether the theory of the secu- 
lar origin of the parish is correct or not. It is held by all the 
leading writers on the subject, though, as above pointed out, 
it does not seem to me that we have yet enough data to make 
any sound generalization on the early institutional history of 
England. What does concern us is the secular character of/ 
the parish in 1600-1630. It should be stated, perhaps, that so' 
far as the records show, the Canons of 1603 made almost no 
difference, — it had been the custom in many parishes for the 
parson to appoint one warden for many years. The Canons 
of 1603 were never legally binding, as they were never con- 
firmed by act of Parliament. It should also be noted that 
Laud had nothing to do with the ecclesiastical government of 
England until later, — as indeed our associate points out. 

Without writing an essay on the subject, I wish to enforce 
what Smith and Stubbs have said as to the secular nature of 

1 Laurence Gomme, Literature of Local Institutions, p. 227. 
'^ For a further estimate see Town and County, p. 9, note 1. 
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» the churchwarden's office, and in doing that to show the nature 
of the functions discharged by the parish. In reading this 

•statement it should be borne in mind that the churchwardens 
are the administrative officers of the vestry, and that the ves- 
try was the common or open vestry or parish meeting of all 
the parishioners. I take the following particulars from the 
Churchwarden's Accounts of Tavistock. Let us take the pay- 
ments for one year and divide them into two classes, — pay- 
ments for religious objects and payments for secular objects. 
The year selected is 1605, and it is selected simply because 
it was a year of profound peace. The churchwardens of 
Tavistock in that year paid out seventy-one pounds sterling, 
divided as follows : for religious objects ; for lifting the fourth 
bell ; for the expenses of the visitation ; for the parishioners 
not wearing caps on Sundays ; for repairing graves; for 
mending the leads. The items for secular objects are much 
more numerous, as follows : — 

" For drawing of stones to the East Bridge, for carrying home the 
inoore stones for the East Bridge ; carrying of stones to the East 
Bridge, and for earth for the same ; for the removal of the rubble from 
the higher market house and from the church bridge ; for a new coat 
for William Jane ; for mending the East Bridge ; to J. Arthur the cob- 
bler, to go to Lamerton with a vagrant person ; for keeping clean of 
the church armor ; for mending the pavement of the church bridge ; for 
wood which was burnt at the coronation day ; for the relief of the town 
of Otterye ; for mending the cage." ^ 

Other entries in these records seem to point to a system of 
j public education in the parish, as for example: ''Paid Mr. 
Clearke the schoolmaster for one quarter year's teaching." 
This is under date of 1629-1630. These accounts are not given 
in full by the editor ; but it appears that there was a public 
school as early as 1588, for in that year '' John Drake, the 
schoolmaster, for teaching in the Grammar School," was paid 
twelve pounds, and '' Nicholas Watts, for teaching of the little 
children," was paid four pounds. There was also a parish 
schoolhouse in 1588, because in that year nine pence was paid 
'' for a chain and setting in thereof for the fastening of the 
Dictionary in the Schoolhouse." In 1657 a great deal of work 

1 Tavistock Churchwarden's Accounts, 1605-1G06. 
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was done about the schoolhouse ; but whether in the nature of 
repairs or in the building of a new house cannot be ^tated. 

The parish was also the unit of the military system, every / 
parish being required to keep on hand certain arms and equip- 
ments, and to provide when necessary the soldiers to use them. 
The Churchwarden's accounts show how this duty was dis- 
charged. For instance, in 1627-1628, the churchwardens of 
Tavistock paid five pounds for powder and match, and ten 
pence for a satchel to carry this powder in; and also paid the 
trained soldiers who went on seivice to Plymouth one pound 
two shillings, and the church armor was cleaned every year. 
I will close this exemplification of the secular nature of the 
Churchwarden's ofiice with the following entry as to tlie 
choosing a committee to take charge of the poor, long before \ 
the Act of 43 Elizabeth. The date is 1585, and the words 
used are interesting : After giving the names of eight persons, 
the record proceeds to explain that these men were '* selected rs 
and chosen the eight men by general assent and consent of the 
parish of Tavistock, to be Supervisors and dispensators to and 
for the behoof of the poor people of said Church and parish." ^ ^ 

No conclusion can be based on the records of one parish ; but 
when the records of a dozen parishes scattered over England 
agree in certain points, and show furthermore that the parish 
was doing what the law required of them, this agreement is a 
good basis, it seems to me, for a theory as to the actual state 
of affairs in the English early seventeenth-century parishes. 
I hope at no distant day to lay the results of this study before 
the Societv. 

The relative importance given to the influence of govern- 
ment and to the influence of inherited or acquired experience 
seems to be the precise point on which my friends. Judge 
Aldrich, Mr. Adams, Mr. Goodell, and Judge Chamberlain, and 
I join issue. Perhaps the reason why I assign so little impor- 
tance to the governmental organization is because my re- 
searches, extended far beyond the limits of Massachusetts, 
have convinced me that the differences in the local orsfaniza- 
tions of the North and South can be easily accounted for by 
the different economic and social conditions ; and furthermore, 
it may be stated broadly, I think, that, leaving out the influ- 

1 Calendar of the Tavistock Parish Records, p. 92. 
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ence of the central government and of the ecclesiastical or- 
ganization, except as the latter affected the social fabric as 
distinguished from the political fabric, the local government 
of Massachusetts and Virginia would have been precisely what 
it was in 1760 ; for the two leading factors were the environ- 
ment and the experience of the managers of the enterprise. 
Economic conditions prescribed the settlement of Virginia in 
a certain way, and legislative enactments were not able to 
overrule her destiny. In Massachusetts the environment of the 
colonists prescribed an entirely different mode of settlement ; 
and Massachusetts has marched along the lines then laid 
down, regardless of changed governments and religions. 
There are natural laws governing the relations of man with 
his fellow-men as surely as there are natural laws governing 
the flow of water. Against these natural laws legislative 
enactments are powerless ; so, too, are traditions and experi- 
ence acquired under other conditions of environment. But 
experience and legislative enactments determine, to a great 
extent, the early form of colonial institutions. In Massachu- 
setts experience seems to have been the determining cause, 
and the legislature seems to have accepted the form dictated 
by experience. All this is directly opposed, on the face of it, 
to Judge Aldrich's and Judge Chamberlain's view. 

Judge Chamberlain has said that we have " the lading of 
the ships in which they came," and that " we nowhere find 
mention of Magna Charta, the British" Constitution, the Peti- 
tion of Right, or English institutions." ^ I have never seen the 
bill of lading of the '* Arbella," for example, and therefore can- 
not state accurately that they did bring these things. But 
what was the English Constitution ? Who knows ? 1 for one 
do not know what it was in 1630 ; but it included within its 
broad fold Magna Charta, the Petition of Right, and English 
institutions. It is one of those things I should not expect to 
find on a bill of lading. The English constitution consisted in 
the statutes of Parliament and the customs of the realm. It 
would have been impossible to have brought these in the 
" Arbella." But I make no doubt that in that fleet there were 
books containing Magna Charta, the Petition of Right, and 
other important statutes. Probably also there were treatises 

1 2 Proceedings, vol. v. pp. 267, 268. 
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on the Constitution, such as Coke's Institutes, — a second edi- 
tion of which came out not long before the " Arbella" sailed. 
Then, too, there were probably in the libraries of the founders 
of the colony books like Lambard's " Justices " and " Consta- 
bles," treating of the duties of various oflScei^s which the Com- 
pany appointed almost as soon as they reached the shores of 
the new home. Copies of these books, which were in New 
England at an early day, are still to be seen in our libraries. 

But whether they had these documents or not, the English 
Constitution followed them. In those days of inalienable alle- 
giance one could not shake off one's nationality as a dog shakes 
the water from his coat. Furthermore, there is no evidence to 
show that our forefathers wished to do anything of the kind. 
Their land was granted from the crown ; they were in enjoy- 
ment of the protection of England, and hence enjoyed as much 
of the common and statute laws of England as was applicable 
to their circumstances. By their coming hither with a license 
from the king to found and govern a colony, they brought 
with them as part of themselves the English Constitution. It 
was not necessary, therefore, to mention the Constitution of 
England in the bill of lading of the " Arbella." But apart from 
the constitutional view of the case, is it reasonable to suppose, 
that a leader of the Massachusetts Colony divested himself of 
his experience as an Englishman when he left England ? Let 
us take John Winthrop as an example. So far as I have been 
able to discover, John Winthrop was regarded as a most val- 
uable acquisition to the Massachusetts enterprise. He himself 
says that, "in all probability, the welfare of the plantation 
depends on my assistance ; for the main pillars of it, being 
gentlemen of high quality and eminent parts, both for wisdom 
and godliness, are determined to sit still if I desert them." 

Winthrop was a man of skill and experience in the manage- 
ment of affairs ; shall we suppose that when embarking on the 
" Arbella" he divested himself of his political skill and experi- 
ence, as one takes off one's overcoat ? It is true that his expe- 
rience was probably not mentioned among the contents of the 
" Arbella." But John Winthrop was mentioned, and the 
name " John Winthrop " must be held to have included not 
merely his physical body, but his talents and experience ; and 
so with Ludlow and the rest. And when they settled here 

they applied their experience to the problems \v^l)iph ppnfronted 

12 
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them in their new homes, as they had applied it to the solution 
of the problems which arose in the old home. For example, 
many of them had been Justices of the Peace in the old 
home. One of the very first things the leaders of the enter- 
prise did was to establish the system of justices of the peace 
bodily in Massachusetts as it then existed in England, by the 
following vote passed at the first Court of Assistants held in 
Massachusetts, August 23, 1630 : — 

" Ordered, That the Governor and Deputy Governor for the time 
being, shall always be Justices of the Peace ; and that Sir Eich : Saltou- 
stall, M- Johnson, M- Endicott, and M- Ludlow shall be Justices of the 
Peace for the present time, in all things to have like power that Justices 
of the Peace hath in England for reformation of abuses and punishing 
of offenders." 

This last clause really gives us no information that the stu- 
dent of institutions does not possess from a careful study of the 
subject. For we see by a study of the records that at first 
the magistrates or some of them exercised the same powers 
that justices of the peace exercised in England. So in like 

.jnanner the student finds that in their management of town 
affairs, so far as the problems here were the same as the prob- 
lems solved in England, they managed their town affairs here 

.^s they had done in England. This is hardly to be called 
reasoning from analogies, because in the case of one town at 
least (Dorchester) there is scarcely a break in the chain of 
historical evidence. Where the records are silent and we can- 
not fill them from other sources, the advocates of the conti- 
nuity of institutional history have as much right to reason from 
analogies as the student of the older historical school has to 
argue from imagination. 

There is a gap in the history of the settlement of Massachu- 
setts which I hope may sometime be filled, as I feel confident 
that a search in the parish chests and other local deposits of 
documents in England will reveal information on these points. 
We really know very little of Massachusetts from the signing 
of the agreement at Cambridge on August 29, 1629, to the 
year 1635, when the local records become abundant. In the 
summer and autumn of 1629 the plans of the Massachusetts 
colonists seem to have undergone a complete change, or it 
may be that old plans which had been for a time suspended 
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were now brought forward and put into execution. From 
the statement in Winthrop's " Essay in Vindication of Massa- 
chusetts " from the charge of being an arbitrary government, 
it would seem that even when the charter was procured it was 
designed to establish the government of the Company in the 
colony precisely as was afterward done. At all events in the 
summer and autumn of 1629 it was determined to found a self- 
governing (under the Crown) colony in Massachusetts in place 
of the colony which had up to that time been governed from 
London as former colonies had been governed. There must 
have been many conferences as to land-holding and local self- 
government in the New World of which we now have no 
information. It is not conceivable that men like Ludlow, 
Johnson, and Saltonstall and their followers should have sold 
a large part of their property in England and embarked for 
Massachusetts without some guaranty as to their lot in the 
colony. Probably there was much correspondence which is 
not now known, ^nd there may have been agreements between 
the Company and bands of colonists which were entered on 
the record or placed among the files of the Company but have 
never been printed. It seems susceptible of proof that Lud- 
low, Warham, and Maverick with their followers came over 
here expecting to live together, and so far as I have been 
able to follow the matter, others expected to settle down with 
Saltonstall and Phillips. 

The Dorchester people " resolved to live together " before 
they left England. They came over here in the " Mary and 
John," and arrived in advance of Winthrop and the rest. They 
" landed in health," according to Clap, on May 30. They then 
explored the harbor, went up Charles River, and finally settled 
down at Mattapan. On June 12 the " Arbella '* with Winthrop 
arrived at Salem. On June 17 Winthrop reached what is now 
Boston Harbor, and on June 18 he arranged some differences 
between Captain Squib and his passengers, who are described 
by Winthrop in his Journal as " set down at Mattapan." It 
seems to me, therefore, that so far as we have any records they 
go to show that the Dorchester people came over here as a 
community, and settled down on a site of their own selection, 
without asking the permission of Endicott, who was then the 
Governor mentioned in the vote as to land of May 21, or ask- 
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ing or receiving permission from Winthrop when he arrived 
more than two weeks later. Moreover, the early records are 
singularly vague and silent as to a confirmation of land to 
these people, or giving them any rights of local government. 
At one of the early meetings of the Company the name Mat- 
tapan was changed to Dorchester; but there is nothing in 
the early records of the Company as to the limits of Dorchester 
or of the other early towns. These Dorchester people too, so 
far as the records show, were given no authority by the Gen- 
eral Court to allot lands and elect a committee to manage their 
business affairs, or indeed to manage their business affairs 
themselves unless the phrase '* Mattapan shall be called Dor- 
chester " conferred those rights. The Dorchester records begin 
in 1632, and for a time contain no entries except as to the allot- 
ment of lands. In 1633, however, comes the record cited in 
" Town and County Government, p. 28," and by Professor 
Howard, and now by Mr. Adams, which provides for general 
meetings of all the inhabitants to manage the affairs of the 
town, and for the selection of a committee to look after the 
business in the interims between these general meetings of 
all the inhabitants. A year and a half later the General Court 
recognized the system of town government which had then 
grown up, not in Dorchester alone, but in the other towns as 
well, so far as any record we have shows ; and while confirming 
the usage, restricted the right to vote in these affairs to free- 
men. From this starting-point the town system developed as 
the circumstances of the place and the political experience of 
the founders directed. 

Now a few words as to the legal status of these early towns. 
I believe, though it is nothing but a belief, that some agree- 
ment on these points was reached before leaving England ; but 
we know nothing as to that. It might very well be that such 
agreements were informal, or it may have seemed best to those 
who were coming over to wait until the New World was reached 
and the control of the Company's affairs was actually in their 
own hands, before making any permanent arrangements. It 
would also accord well with Winthrop's English nature to let 
things take their course, and then to adopt as the policy of the 
Company such policy as conmended itself to the freemen after 
a few years of actual experience with the new home. So far 



93 

as the records show anything, they indicate that this was the 
precise method adopted. 

One other point occurs to me. Mr. Adams maintains that 
the charter was the model on which the town system was^ 
based. I think there are two objections to that : first, the 
towns were not based on any model ; they grew by the exer- 
cise of English common-sense and political experience, com- 
bined with the circumstances of the place. Secondly, and 
much more important, I think, the freemen in general were by no 
means so in love with the general government of the Company 
at that time as to wish to model their town government upon / 
it. To make this clear, let us see how the charter was being 
interpreted by those in power during these years. In 1631 it 
was voted that the Assistants only should be elected by the free- 
men, the Governor and Deputy-Governor being elected by the 
Assistants out of their own number. In 1631 also the Assist- 
tants levied a tax, which gave rise to a protest from the people 
of Watertown ; and the protesters came to Boston on Feb. 17, 
1631-2, when Winthrop expounded the nature of the Assist- 
ants' power as follows. He said the government of Massachu- 
setts was not like that of an English city, where the '' mayor 
and aldermen have not power to make laws or raise taxations 
without the people." On the contrary, the Massachusetts 
government was " in the nature of a parliament," the Assistants 
being chosen by all the freemen, who could, at the General 
Court, " consider and propound anything concerning the same, 
and declare their grievances without being subject to ques- 
tion." That was an interpretation of the charter so far as it 
concerned the power of freemen and Assistants by the chief 
man and magistrate. In establishing a town system, with a 
general meeting of the inhabitants and a committee to manage 
affairs in the intervals between the town-mieetings, I do not 
think the Dorchester people were following the charter, with 
its Assistants in the nature of a parliament, and its General 
Court with its right to propound grievances, without being 
questioned. Yet it was in these years that the town system^ 
was evolved in all its essential features ; and I believe that 
the town system of England, from which they had just come, 
with its incorporated and unincorporated towns, with their 
general meetings of freemen or inhabitants and their alder- 
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men or committees of experienced persons, had much more 
influence in determining the form which it took as early 
as 1633, according to that entry in the Dorchester record 
book, than had anything else, except the necessities of the 
X case. 
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